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United States Court of Appea 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,099 


JERRY W. CANTERBURY, 
Appellant, 


V. 


WILLIAM THORNTON SPENCE, M.D. 
and 
THE WASHINGTON HOSPITAL CENTER, 
A Body Corporate, 


Appellees, 


Appeal From The United States District Court 
for The District of Columbia 


BRIEF FOR APPELLANT 


QUESTION PRESENTED 


Whether or not it is a defense in this jurisdiction for a surgeon to prove 
that a patient had given his consent to a serious surgical procedure, if the con- 
sent was not given with a true understanding of the nature of the operation 
to be performed, the seriousness of it, the organs of the body involved, the 
disease or incapacity sought to be cured, and the possible results. 


Phrased differently, does a surgeon in this jurisdiction owe a duty to his 
patient to make a full disclosure of the potential risks of serious surgery, so 
that had a patient known of the risk from such proposed surgery he would 
not have consented thereto, thus making the question of ‘consent’ one of ‘in- 
formed consent”? 


STATEMENT PURSUANT TO RULE 8(d) 


Pursuant to Rule 8(d) of the General Rules of this Court, counsel for ap- 
pellant states to the Court that the pending case has NOT previously been 
before this Court under the same or similar title. 


JURISDICTIONAL STATEMENT 


This is an appeal by Jerry W. Canterbury, unsuccessful plaintiff in the 
trial court, in a medical and hospital malpractice case, the complaint being in 
one count charging negligence against both defendants. 


The trial court had jurisdiction of the cause under and by virtue of Title 
11-306, D.C. Code of Laws, 1961 Edition, as amended. 


Jurisdiction of the Court is founded on Title 28, U.S. Code, Section 1291. 


STATEMENT OF THE CASE 


On February 4, 1959, the plaintiff was a young, white male employed as 


a clerk in the Federal Bureau of Investigation, in this city. He was then but 
19 years of age, having been born on March 12, 1939. He had been so em- 
ployed for approximately one year, and being unmarried, lived in a Tooming 
house. His father was dead, and had been dead for several years. His only 
nearest relative was his mother, Mrs. Martha Canterbury, a resident of Cyclone, 
West Virginia. 
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By reason of a loss in weight, he had in the Fall of 1958 been hospital- 
ized at the Casualty Hospital for a series of diagnostic tests in an ‘effort to 
| 


determine the cause of same. He was then under the care of a general prac- 
titioner, Dr. Richard Gitter. Around the time of the Christmas holidays, 1958, 
he began to complain of a neck pain, for which he was treated by medication, 
by a Dr. A. K. Bowie, and upon his visit to his mother over the Christmas 


, oe a | i 
holidays, 1958, he used hot towels, and liniments, with no great success in 


relieving such pain. He had had no accident, or other form of coh and 
the nurses at the F.B.J. clinic suggested that he consult a neuro-sutgeon, upon 
his return to work after the Christmas holidays. He then called the D.C. 
medical society, and was given the names of two neuro-surgeons, ie. Dr. Hugo 
Rizzoli and Dr. William Thornton Spence. Dr. Rizzoli was not available, but 
he did make an appointment with Dr. Spence, who referred him to Casualty 
Hospital for X-Rays. Said X-Rays of the cervical spine were negative, as in- 
terpreted by Dr. Spence, whereupon he recommended hospitalization for a 
myelogram. He was accordingly admitted to the Washington Hospital Center 


on February 4, 1959, where a myelogram was performed, which assertedly 


showed a ‘filling defect’ in the pantopaque column on the left side at the 
level of the body of D—4. According to the hospital records said ‘myelogram 
was taken on February 3, 1959 (the day before his admission to the hospital). 
At any rate, he continued in the hospital until February 10, 1959, when the 
surgeon, Dr. Spence, performed a laminectomy at the level of D 3, 4 and 5. 


i 
Although the patient was a minor at the time, there was no written con- 


sent from his mother for either of such procedures, nor was there any written 


consent from the patient himself. He nor his mother were ever informed, 
prior to such procedures, of the risk of death or paralysis from such an opera- 
tion. The doctor, upon being queried by the patient, simply stated that such 
an operation was no more serious than any other operation. On the morning 
following such laminectomy, the plaintiff was paralyzed from the waist down. 


On the morning following such laminectomy, the patient fell from the 
bed, while attempting to urinate. It appeared from the hospital records that 
an associate of the surgeon, namely, Dr. Luessenhop had left an order that 
patient “may sit up in bed to void.” This was on February 11, 1959. It 
then appeared that later, on the same date, said order was countermanded by 
a Dr. Rubin, of the hospital staff, who had inserted in the physician’s orders— 
“patient to stand iat bedside and attempt to void every 6 hours.” 


Plaintiff was taken back to surgery that same night, ie. — February 11, 
1959, where a “closure of back muscles and excision of cyst wall” was done 
by Dr. Spence, under a local anesthetic since he had eaten a full meal. The 
original laminectomy was done under general anesthesia. 


On the night before plaintiff's admission to the hospital, ie, — on Feb- 
ruary 3, 1959, he had worked late with his supervisor. When the both left 
the F.B.I. building, they had to run to catch their respective buses to their 
homes. The plaintiff outran his superior. This was to be his last run, as he 
remained paralyzed, with but slight improvement up to the time of his dis- 
charge from the hospital on May 17, 1959, whereupon he returned to his 


mother’s home in West Virginia. He was re-admitted to the same hospital in 


August, 1959, under the care of Dr. Dorman for treatment of a neurogenic 
or “cord” bladder. Thereafter, he was transferred several times, with the 
F.B.I., to warmer climates, where he could obtain exercise by swimming. He 
was ultimately obliged to resign from the F.B.I., and in every employment 
since then, and up to the time of trial, he was obliged to seek a position 
near a bathroom, as he has been totally incontinent since said surgical exper- 
jence, and has been obliged to wear a device known as a Cunningham clamp, 
on his penis, in an attempt to control involuntary urination. 


This action was tried before a visiting District Court judge, the Hon. 
Francis C. Whelan, of Los Angeles, California, on April 10, 11, 15, 16, 17 


and 18, 1968, resulting, on said latter date, in a directed verdict! for both 


defendants at the end of plaintiff’s case. | 
| 
During the trial, the mother, Mrs. Martha Canterbury, testified, denying 


that she ever gave any consent to the said surgical procedures involving the 
original myelogram, or the laminectomy of February 10, 1959, as had the 
plaintiff similarly denied any consent, particularly any ‘informed’ consent. 
After the mother testified, the court excluded her from the court-room, until 
she was called later as a rebuttal witness to rebut certain testimony of the de- 
fendant surgeon, who had been called as an adverse witness under Rule 43(b) 
F.R.C.P. 


Also, during trial, the trial judge refused to permit the general physicians 
who had treated plaintiff by conservative measures prior to such surgery, to tes- 
tify as to custom and practice in this area involving the questions of informed 
consent, and the duty of physicians generally to disclose the attendant risks upon 
surgical procedures. Dr. A. K. Bowie, at p. 522, Transcript; and Dr. Dorman, 


at pages 529, 541, Transcript. 


The trial judge also refused to admit into evidence, the By-Laws of the de- 
fendant hospital, (Plaintiff's Exhibit 3), the Patient’s Handbook of the Washing- 
ton Hospital Center (Plaintiff's Exhibit 7), the Hospital Safety Manual, promul- 
gated by the American Hospital Association (Plaintiff's Exhibit 8), and the 
Hospital Accreditation References (Plaintiffs Exhibit 9), all of which contained 
vital information as to the hospital’s duty in the premises, concerning this plain- 


tiff as its patient. 


The trial judge based his action in directing a verdict for both, defendants 
primarily on the ground that since plaintiff’s testimony indicated said surgical 
procedures to have been without consent on his part, that same amounted to a 
‘battery’, and that since the action had not been brought within one year, same 
was outlawed by the statute of limitations, relying on the case of Bonner v, 


Moran, 75 U.S. App. D.C. 156, 126 F.2d 121 (1941). | 


Although plaintiff's counsel literally plead with the trial court to submit 
the issues to the jury under the doctrine of Montgomery-Ward & Co. v. Duncan, 
311 U.S. 243, and then, if verdict be for Plaintiff, to grant judgment 7.0.»., 
he refused to do so. 


STATEMENT OF POINTS ON APPEAL 


1. The trial court erred in directing a verdict for both defendants at the 
end of plaintiff’s case, there being controverted issues of fact for determination 


by the jury. 


2. The trial court erred in basing his direction of the verdict upon the 
one-year statute of limitations applicable to assault and battery, this action be- 
ing for negligence which makes the three-year statute applicable. 


3. The trial court erred in not taking the advisory verdict of the jury, 
pursuant to the doctrine of Montgomery-Ward & Co. v. Duncan, supra, and the 
decisions of this'Court which have strongly recommended such procedure. 


4. The trial court erred in excluding plaintiff's mother from the court- 
room after she had testified, even though she was to have been used as a sub- 


sequent rebuttal witness. 


5. The trial court erred in refusing to admit into evidence plaintiff's Ex- 
hibits 3, 7, 8 and 9. 


6. The trial court erred in refusing to permit Drs. Bowie and Dorman to 
testify as to custom and practice in this area on the issues of informed consent, 


and particularly written consent from the guardian of a minor. 


7. The trial court erred in refusing to permit counsel to conduct the voire 


dire examination of the jury panel. 


ARGUMENT 


1. 


Plaintiff and his mother both testified that they were given no warnings of 
the risks involved in such surgery, particularly the risk of paralysis, The defend- 
ant surgeon could not recall his exact words, but stated that he usually makes a 
general statement as to his proposed procedures. In any event, the defense could 
not produce any written consent to the first two procedures, which undoubtedly 
caused plaintiff’s paralysis. Under these facts, the question of an informed con- 
sent should have been submitted to the jury. 


Gray v. Grunnagle, 
423 Pa. 144, 223 A.2d 663 (1966). 


Bang v. Charles T. Miller Hospital, 

251 Minn. 427, 88 NW2d 186 (1959). 
Scott v. Wilson, 

(Texas) 396 S.W.2d 532, 535 (1965) 
Mitchell V. Robinson, 

(Mo.) 334 S.W.2d 11 


Gravis v. Physicians & Surgeons Hospital, 
427 S.W.2d 310 (Texas, 1968). 


ARGUMENT 


2 


The complaint in this action was not based upon an assault and battery. It 


distinctly charged negligence, as against both defendants, and accordingly was gov- 
erned by the District of Columbia three-year statute, which granted a right of 
action to plaintiff for negligence of the defendants, for a period of three years 
after attaining his majority. Since the action was filed within said period, the 


court erred in applying the one-year statute. 


The case of Bonner v. Moran, 75 U.S. App. D.C. 156, 126 F.2d 121, 
(1941) is clearly distinguishable from the instant case. In Bonner, this Court’s 
mention of a technical “battery” was obiter dicta, that not being the dispositive 
point in the case. Bonner was directly predicated upon an assault and battery, 
the surgeon there, having taken skin from a minor donor for use on another 
patient, and having had no consent from the minor’s parent. This court, in re- 
versing a verdict for defendant, ruled that the trial judge should have charged 


the jury that the parent’s consent was necessary. 


In McClees' v. Cohen, 148 A.2d 124, 158 Md. 60 (1930), the same conten- 
tion was made as made by defense counsel here. That was a dental malpractice 
case involving the wrongful extraction of two teeth. A verdict for plaintiff was 
affirmed on appeal, the Maryland court holding that the three year limitation, 
under the Maryland Code, was the applicable statute, and not the 1 year limita- 


tion for assault. 


In DiFilippo v. Preston, 173 A.2d 333 (Del. 1961) the plaintiff's complaint 
was framed in terms of battery, presumably on the theory that the doctor’s 


failure to disclose the serious risk to which she was subjected rendered her con- 
sent to his treatment ineffective. The court, however, treated her complaint as 
sounding in negligence, as the courts have generally preferred to do. See, e.g. 
Natanson v. Kline, 186 Kan. 393, 350 P.2d 1093. 


ARGUMENT 


3. 


Eighteen years ago the United States Supreme Court, in Montgomery Ward 
& Co. v. Duncan, 311 U.S. 243, 253, 61 S. Ct. 189, 85 L.Ed. 147 (1950) sug- 
gested that trial judges were to be commended for adopting the practice suggested 
by Rule 50, F.R.C.P., thus permitting a full trial and determination of the issues, 


instead of taking the case from the jury and necessitating, in case of reversal, a 


second bite or even successive bites at the cherry. 


This court has repeatedly recommended that such procedure be followed. 
See — 


Peigh v. B. & O. R. Co., 
92 U.S. App. D.C. 198, 204 F.2d 391 (1953). 
(directed verdict at end of whole case, Reversed on appeal.) 


Williams v. Greenblatt, 
106 U.S. App. D.C. 335, 274 F.2d 391 (1959). 
(judgment n.o.v. for defendant, after plaintiff verdict, » Genet 
on appeal). 


Bennett v. D.C. Transit System, Inc., 
111 U.S. App. D.C. 411, 298 F.2d 325 (1962). 


And even in malpractice cases this court has recommended such procedure. 
Morse v. Moretti, et al, # 20826, __U.S. App. D.C., __, 403 F.2d 564, decided 
January 25, 1968. 


And as late as September 24, 1968, this Court again recommended such 
procedure, in Seganish v. District of Columbia Safeway Stores, ‘i 20733, U.S. 
App. D.C., 9/24/68) 


ARGUMENT 
4. 


This point appears so obvious there should be no need for the citation of 
authority. After a witness has testified, he (or she) is at liberty; to either remain 
in the courtroom or be excused. There is no local rule to the knowledge of 
counsel which requires such a witness’ exclusion from the courtroom, after he 
has testified, even if later used in rebuttal. 
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ARGUMENT 
5. 


The refusal of Plaintiff's Exhibits 3, 7, 8, and 9 was clearly contrary to 


law. 


In Darling v. Charleston Community Hospital, 211 NE2d 253 (Ill. 1965), 
under analgous; circumstances, the Illinois court held that the regulations, stand- 
ards and by-laws of the defendant hospital were evidence of “custom” which 
might aid the jury in understanding what was feasible, but that such did not 


conclusively determine the standard. 


In the defendant hospital’s By-laws in this case, were express directions 
governing the securing of a written consent for surgery, and from the guardian, 
if the patient were a minor. Said by-laws also governed the course of action 
to be taken in cases on non-emergency. 


The same point has been passed on in this jurisdiction. See: 


KLM, Etc. v. Tuller, 
110 U.S. App. D.C. 282, 292 F.2d 775 


Schneider v. D.C. Transit System, 
188 F.Supp. 786 (D.C., D.C.) 


Garrison v. D.C. Transit System, Inc., 
196 A.2d 924. 


50 ALR 2d 20, 21. 


ARGUMENT 


6&7 


These points seem so obvious as not to require citation of authorities. If 


it be necessary to show the standards of practice in the locality by expert 


11 
testimony, how can any litigant show such standards even with two doctors 
available, when the trial court simply refuses to permit them to answer ques- 
tions as to such standards. | 
Such was the case with Doctors Bowie and Dorman, when the court sus- 
tained objections to questions in attempting to elicit such standards. 


However, this Court has decided in Washington Hospital Center v. Butler, 
127 U.S. App. D.C. 379, 384 F.2d 331 (1967) that ‘expert’ ceemcay is not 
necessary in a hospital negligence case. 


As to the point on voire dire examination of the prospective jury, it is 
submitted that counsel for the parties (all parties) know the type of juror they 
do not want. And that is the only purpose of voire dire examination, Le. — 
to secure an ‘impartial’ jury. Counsel, of course, cannot ‘select’ a jury. But 
he certainly knows the type of juror he does not want. And by the proper 
questioning of the potential jurors on voir dire, he can usually detect bias, 
prejudice or favoritism which will aid him in intelligently exercising his per- 
emptory challenges, if no ground for cause be elicited. And it is respectfully 
submitted that a trial lawyer, who has lived with his case for years, is certainly 
better qualified to intelligently conduct the voir dire examination than is a trial 
judge who has had only a cursory examination of the file. 


CONCLUSION 


Wherefore, in view of the foregoing argument, points, and authorities, it is 
respectfully submitted that the trial court erred in directing a verdict for both 
defendants herein, at the end of plaintiff's case; and that upon review, this 
Court should reverse and remand this cause for trial on the merits 


Respectfully submitted, 


EARL H. DAVIS, 


810-18th Street, N.W. 
Washington, D.C. | 20006. 


Attorney for Appellant. 
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APPENDIX 


[Filed March 7, 1963] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JERRY W. CANTERBURY, ) 
800 A Street, S. E. 
Washington, D.C. _— Plaintiff, 


vs. 


CIVIL ACTION NO. 614-63 


) 
) 
) 
WILLIAM THORNTON SPENCE, M.D.) 
1150 Connecticut Ave., N. W. or ) 
3715 Idaho Ave., N. W. ) 
Washington, D. C. ) 
) 
) 
) 
) 
) 
) 


~and 


THE WASHINGTON HOSPITAL 

CENTER, A Body Corporate 

110 Irving Street, N. W. 

Washington, D. C. Defendants. 
COMPLAINT 


(Damages for Personal Injuries; medical malpractice and hospital neg.) 


(1) This Court has jurisdiction of the subject rater hereof, by 
virtue of Title 11-306, D.C. Code of Laws, as amended, 1961 Edition, 
and by virtue of the fact that the relief herein sought exceeds the sum 
of Ten Thousand dollars ($10,000.00). 

(2) The plaintiff, Jerry W. Canterbury, is a white, adult, male 
citizen of the United States, resident of the District of Columbia at the 
address set forth in the caption hereof, is otherwise sui juris, and 
brings this action in his own right. 

(3) At all times herein mentioned, the defendant William Thornton 
Spence, M.D., was a physician and surgeon licensed to practice his pro- 
fession in the District of Columbia, and held himself out to the public 
generally as being qualified and skilled in the practice of neuro-surgery. 

(4) The defendant, the Washington Hospital Center, is a body 
corporate, and at all times herein mentioned, operated, maintained and 
controlled, through its agents, servants and employees, a certain hospital 


2 


known as the Washington Hospital Center, at 110 Irving Street, N. W., 
in the District of Columbia, which was held out as a hospital where 


injured, sick and infirm persons could be treated and cared for. 
(5) At all times herein mentioned, the plaintiff was a paying 
patient in the defendant hospital and was obligated to pay the full rate 


for his treatment and care therein. 

(6) On oriabout February 11, 1959, the plaintiff, then a minor 
(having been born March 12, 1939), was operated upon by the defendant, 
William Thornton Spence, M.D., for a possible ruptured disc. Another 
surgical procedure was performed the next day. The individual defend- 
ant had advised the plaintiff and his mother that he had made a thorough 
examination of plaintiff and that no injury of a serious nature had been 
suffered by the plaintiff. 

(7) The individual defendant, William Thornton Spence, M.D., 
was negligent and careless in the professional care and treatment of 
the plaintiff, and failed to render the medical and surgical care which 
the plaintiff's condition required. In addition thereto, the said defend- 
ant was negligent in the following respects: (a) failing to make adequate 
and proper examination of the plaintiff to ascertain his true condition; 
(b) in representing to plaintiff and his parents that his injuries were 
not serious, and that the said surgical procedures involved little or no 
risk; (c) in failing to make proper and sufficient tests to determine 
plaintiff's true condition; (d) in failing to secure from plaintiff an in- 
formed consent to such surgical procedures. 

(8) The corporate defendant, acting by and through its agents, 
servants or employees, was negligent in the following respects: (a) in 
permitting the plaintiff to remain unattended and unguarded following 
his first surgical procedure; (b) in failing to provide an orderly or 
nurse to assist plaintiff in the use of a urinal, following his first surgi- 
cal procedure; (c) in failing to provide, and to maintain, side-rails on 
the bed to which plaintiff had been admitted following his first surgical 
procedure; and (d) and in failing to follow proper post-operative hospital 
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procedures and techniques following spinal surgery. As a result of 
the negligence of the corporate defendant, as aforesaid, the plaintiff 
was caused to fall out of his hospital bed, thus aggravating the negli- 
gent surgery of the individual defendant. 

(9) Solely and proximately by reason of the carelessness, 
negligence and unskillfulness of the defendants, acting individually and 
collectively in professionally treating and caring for the plaintiff, and 
without any negligence of the plaintiff on his part contributing thereto, 
plaintiff sustained the injuries and damages hereinafter alleged. 

(10) That as a result of the negligence of the defendants, as 
aforesaid, the plaintiff became for a time totally paralyzed from the 
waist down, and today is partially paralyzed from the waist down, both 
legs being affected, leaving him with little or no balance, being able to 
walk only by aid of a crutch. In addition, the plaintiff has no anal con- 
trol. Plaintiff sustained physical and mental pain and suffering, and 
will continue to do so in the future, along with the humiliation of his 
condition. Plaintiff has suffered a loss of earnings in the past, anda 
permanent impairment of his earning ability in the future. Plaintiff 
has incurred great medical expenses in the past, and will incur addi- 
tional medical, hospital and allied expenses in the future as a result 
of the defendants negligence and misrepresentations; and plaintiff's 


injuries are permanent; and plaintiff has been otherwise greatly in- 


jured and damaged. 
| 
WHEREFORE, plaintiff brings this action and demands judg- 


ment against the defendants, and each of them, in the sum of $250, 000. 00, 
besides the taxable costs of this action. 

DAVIS & MENDELSOHN, 

Attorneys for plaintiff, 


By /s/ Earl H. Davis 

504 Federal Bar Building 
1815 H Street, N. W. 
Washington 6, D. C. 

ST 3-7110. 


4 


DEMAND FOR JURY TRIAL 


Plaintiff demands trial, by jury, of all issues herein. 
/s/ Earl H. Davis 


[ Filed April 9, 1963] 
ANSWER OF DEFENDANT, THE WASHINGTON 
__ HOSPITAL CENTER, TO COMPLAINT __ 
First Defense 

The complaint fails to state a claim against this defendant upon 
which relief can be granted. 
Second Defense 

1-5. Admitted. 

6. This defendant admits that while the plaintiff was a patient 
at its said hospital, certain operative procedures were performed on 
the person of the plaintiff by the co-defendant, Dr. William Thornton 
Spence. This defendant is without knowledge or information sufficient 
to form a belief as to the birth date of the plaintiff and calls for strict 
proof thereof. It states that it is without knowledge or information 
sufficient to form a belief as to the truth of the remaining allegations 
of paragraph 6. 

7-9. Denied. 

10. This defendant denies all allegations of negligence on the 
part of any of its agents, servants or employees or on the part of the 
co-defendant, Dr. William Thornton Spence, and states that it is without 
knowledge or information sufficient to form a belief as to the physical 
condition of the plaintiff or as to any loss or damage incurred by the 
plaintiff by reason thereof. 

Third Defense 

The plaintiff's claim is barred by the Statute of Limitations and 

by the plaintiff's laches in asserting his alleged claim. 


Fourth Defense 

The hospital and medical care and treatment rendered the 
plaintiff were in all respects in conformity with the standards for such 
care and treatment which prevailed in the District of Columbia at the 
time complained of. 
JACKSON, GRAY & LASKEY 
By /s/ John L. Laskey 


1025 Connecticut Avenue, N. W. 
Washington 6, D. C. | 
Attorneys for Defendant 

The Washington Hospital Center 


[ CERTIFICATE OF SERVICE] 


[ Filed April 17, 1963] 


ANSWER OF DEFENDANT, WILLIAM THORNTON SPENCE, 
M. D. TO PLAINTIFF'S COMPLAINT | 


Comes now the defendant, William Thornton Spence, M.D., by 


and through his attorneys and for answer to the complaint filed herein 
states: | 
FIRST DEFENSE: : 

The complaint fails to state a claim against this defendant upon 
which relief can be granted. | 
SECOND DEFENSE: | 

1, 2, 3, 4, and 5. Defendant admits the allegations of Para- 
graphs 1, 2, 3, 4, and 5 of plaintiff's complaint. 

6. This defendant is uninformed as to the birth date of plain- 
tiff and demands strict proof thereof. This defendant admits the per- 
formance of certain surgical procedures on plaintiff as required by 
plaintiff's condition. This defendant denies having stated that plaintiff 
had, 'no injury of a serious nature’. : 

7. This defendant denies each and every allegation of Paragraph 
7 of plaintiff's complaint. | 
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8. This defendant denies the allegations of Paragraph 8 of 
plaintiff's complaint. 

9. This defendant denies the allegations of Paragraph 9 of 
plaintiff's complaint. 

10. This defendant denies all negligence as alleged in said 
Paragraph 10 ofiplaintiff's complaint and denies that any of plaintiff's 
alleged disabilities, losses, expenses, etc., were incurred because 
of any negligence on the part of either of said defendants. This de- 
fendant is without knowledge or information sufficient to form a belief 
as to the physical condition of plaintiff and plaintiff's alleged loss of 
earnings and expenses and, therefore, denies the same and demands 
strict proof thereof. 

THIRD DEFENSE: 

Plaintiff's claim is barred by the Statute of Limitations and 
plaintiff's laches in asserting his claim. 
FOURTH DEFENSE: 

The surgical and medical care and treatment rendered plaintiff 
by this defendant was in all respects in conformity with the accepted 
standards of practice among physicians and surgeons, for like cases 
and conditions, which prevailed in the District of Columbia at the time 
complained of. 

WELCH, DAILY & WELCH 


By /s/ H. M. Welch 
Attorney for Defendant, 
Dr. Spence 
505 Investment Building 
Washington 5, D. C. 


[ CERTIFICATE OF SERVICE] 


[ Filed March 22, 1967] 
PRETRIAL PROCEEDINGS 


Action for damages for personal injuries due to negligence, malpractice. 

THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: | 

At all pertinent times the D. William Thornton Spence was a 
licensed physician in the District of Columbia. He specialized in 
neuro-surgery. In his professional capacity he attended the P in 
February, 1959, and as part of his care of the P he performed opera- 
tions on the P in the hospital of the D Washington Hospital Center. P 
had been admitted to said hospital as the private paying patient under 
the care and supervision of Dr. Spence on February 4, 1959. One of 
the operations performed on the P was a laminectomy at D-3, 4and5 
on February 10, 1959. On February 12, D Spence performed another 
operation on P to wit: closure of back muscles and excision of cyst 
wall. 


THE PLAINTIFF CLAIMS to have been born March 12, 1939; to 
be now employed by State Metals and Steel Co. of Canton, Ohio; that 
in 1958, 1959, he was an employee of the Federal Bureau of Investiga- 


tion in Washington, D. C.; that he was referred to Dr. ‘Spence in 
February 1959 by a general practitioner, Dr. Richard Gitter, who 

had been treating him for a stiffness on the right side of his neck which 
he was told was neuralgia; that a myelogram was taken following which 
individual D advised P and his mother that P has a possible ruptured 
disc and that surgery, as described above, was performed; He asserts 
that there had been no written or verbal consent by either plaintiff or 
his guardian (mother) prior to either the myelogram or the laminectomy. 
As the result of the first operation, P became paralyzed from the waist 
down. And following the first operation (the laminectomy), he was in- 
adequately attended by the hospital nurses, and in effect abandoned, 


and when attempting to void, fell out of the bed, being still under the 
| 
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influence of anesthesia, which fall complicated and delayed any re- 
covery. P was discharged from the hospital on or about May 17, 1959, 
thereafter returning to his mother's home, then in West Virginia, for 
a period of recuperation. 

P was never informed of the possible risks of such surgery 
resulting in paralysis, and in fact was informed that such surgical 


procedure was no more serious than any other type of surgery. 


PERMANENT INJURY: 

After such surgery, P lost complete control of his bowels, and 
remained that way until the early part of 1960, when his system reached 
such a point that his bowels would only move after taking an enema. 

This situation has continued up to and including the present time. 
Occasionally his bowels will move without any sensation whatsoever. 

Since said surgery and up to and including the present time, P 
has no control over his bladder. He has now what is known as a Cord 
Bladder. He can only void when his bladder has gotten to the point that 
it can hold no more. He has the sensation of necessity to void, at which 
time he has to void then and there on the spot. For that reason he has 
to wear what is known as a Cunningham Clamp when away from home, and 
when not within a few steps of a bath-room. When sleeping he has to pad 
himself with towels, as he voids when asleep, without any sensation of 
same. This condition has not improved since the aforesaid surgery. 

He has weakness in both legs, mostly in the right, which neces- 
sitates the use of a Canadian Cane. He has only a certain pace at which 
he can walk. He constantly has to be on the alert when walking, so as 
not to fall, as he has fallen quite often. 

The P claims that his stated foregoing injuries and the special 
damages listed herein were caused by the negligence of the Ds, and 
insofar as the hospital is concerned, violations of its Bylaws and the 
Rules of the Joint Commission of Hospital Accreditation as follows: 


AS TO DR. SPENCE: i 

1. Failed to make adequate and proper examination of P to 
ascertain his true condition in that he performed a myelogram imme- 
diately upon P's admission to hospital and without sufficient previous 
clinical examination of P. 

2. In falsely representing to P and his mother that the surgi- 
cal procedures, which he would undertake, involved ee or no risk, 
namely the seni: | 

3. Failing to make proper and sufficient tests to determine 
and ae P's true condition in that he failed to repeat myelograms. 

4. In failing to secure from P an "inform" consent to such 
surgical procedures the second operation on P and performing it too 
soon after the first operation. 


AS TO WASHINGTON HOSPITAL CENTER: 
1. Permitted P to remain unattended and poets following 


the first surgical procedure; 

2. Failed to provide an orderly or nurse to assist P in the use 
of a urinal, following first surgical procedure; 

3. Failed to provide and maintain side rails on P's bed to 
which he had been admitted following first surgical procedure; 

4. Failed to follow proper post-operative hospital procedures 
and techniques following spinal surgery in that he was allowed to re- 
main unattended and unguarded thereafter. | 

5. Failure of nursing staff to check P's post- operative condi- 
tion more often, particularly while P was still under an effects of 
anesthesia. 


AS TO BOTH DEFENDANTS: 

P will rely on the doctrine of res ipsa loquitur, and he denies 
that the defenses of laches and Statute of Limitations has pepplication to 
this action. 


SPECIAL DAMAGES 


Dr. Baer, Bluefield Sanitarium Clinic, W. Va. $ 65.00 
Readmission to Wash. Hospital Center, Aug. 1959 448.00 
Drs. H. C. Hardin & W. L. Fitzgerald, Miami, Fla. 335. 00 
Drs. Dodge, & St. Vincent's Hosp., Los Angeles, Cal. 304. 24 
w ? YY " ? " " " 558. 38 
Doctors & medicines, Houston, Texas 56. 00 
Dr. Dorman, Washington, D. C. 23.00 
Nov. 1964, Bluefield Sanitarium, W. Va. (5 days) 71.74 
Drs. R. G. Spitzer & Lester G. Shultis, Canton, GEE 85. 56 
Transportation to & from doctors 134.00 
Expenses at Wash. Hospital Center for surgery 

7 months loss of earnings as GS 3 Clk. with FBI 

at $148.90 every 2 weeks 2233. 50 


Future medical expense and impairment of earning power 


THE DEFENDANTS ASSERT THAT on or about February 12, 
1959, the P sat up on the side of his bed with the intention of voiding 
into the urinal. He slipped off the side of the bed and suffered a 
minor fall, did not strike his head or strike any part of his body with 
severity. Insofar as this D known, there were no injuries sustained 
as a reSult of this fall. 

They deny all allegations of negligence or violations of Rules 
of the Joint Commission of Hospital Accreditation and assert that the 
care and treatment rendered P by them was in all respects in accord- 
ance with accepted standards of practice for such care and treatment 


by like hospitals and physicians in the District of Columbia in 1959. 
Further, Ds assert P's action is barred by the Statute of Limi- 


tations and his laches in asserting his claim in delaying until March 7, 
1963 before making any claims. 

Ds deny the applicability to this action of the doctrine of res 
ipsa loquitur. 

D Spence, denies that the P was advised by him that the 
Surgical Procedures to be undertaken were no more serious than any 
other type of surgery. 
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STIPULATIONS 


Counsel for P shall furnish to the Clerk of Court and opposing 
counsel, on or before April 8, 1967, the specific hospital bylaws and 
Rules of the Joint Commission on Hospital Accreditation which the P 
will claim were violated by the hospital at the trial. : 

The parties agree to the mutual exchange of all medical re- 
ports of examining or treating physicians, now in hand, on or before 
April 8, 1967, and a similar exchange of all other such reports within 
48 hours of the alert of this case for trial. | 

Counsel for P agrees to make the P available for the purpose of 
a physical examination by a neurologist and a neuro-surgeon of D's 
choice, before but not to interfere with, trial. | 

Counsel for P shall furnish the Clerk of Court and opposing 
counsel, on or before April 8, 1967, a written itemized statement of 
all special damages, which will be claimed at the trial, not listed 
herein, and particularly value of impairment of earning power and 
future medical expense, past, present and future, actual and esti- 


mated. 


The parties agree to file with the Clerk of the Court and to 


mutually exchange, on or before April 8, 1967, a list of ‘the names and 
addresses of witnesses known to them, including medical and expert 
witnesses, who have knowledge of any aspect of this case, indicating 
those who may be used at the trial. Impeachment witnesses are not to 
be included. | 

The following may be admitted in evidence without formal proof, 
subject to all legal objections: hospital records; HEW Mortality Tables 
and Dept. of Labor Working-Life Tables. | 

P's counsel stipulates that the only evidence which will be educed 
at the trial on the question of whether P's fall from bed caused exacer- 
bated his injuries or prolonged his recovery from operation will emanate 


solely from P himself. 
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The Fxaminer has requested counsel to appear at trial with 
the maximum amount of authority to settle this case which will be 
allowed them by their principals. 
/s/ John J. Finn 
Pretrial Examiner 

/s/ Earl H. Davis 

Attorney for Ps 

/s/ H. Mason Welch 

Attorney for Dr. Spence 

/s/ John L. Laskey 

Attorney for Washington Hospital Center 


MEMORANDUM OF LAW 

In this case’ the plaintiff alleges that consent to the operative 
procedures was obtained from the plaintiff, but that the plaintiff did 
not have sufficient information in order to make the consent valid and 
effective. 

Assuming the truth of the plaintiff's allegation, what tort was 
committed against the person of the plaintiff? The answer to this 
question is found in Boner vs. Moran (1941) 75 App. D.C. 156, 126 F2d 
121. There, the Court of Appeals for the District of Columbia stated 
that the performance of a surgical operation is a battery and that a sur- 
geon is responsible in damages for any injuries which flow therefrom, 
unless the operation is authorized. In this case, the plaintiff concedes 
in the Pretrial Order that the operation was authorized, but that the 
authorization was vitiated by the lack of knowledge. The plaintiff 
alleges that this constitutes an action of negligence, or to follow the 
more precise terms of common-law pleading, it is an action on the 
case rather than a trespass. What the plaintiff deems to title his 


action is certainly not controlling. Morfessis vs. Baum (1960) 108 App. 
D.C. 303, 281 F2d 938; Melon vs. Seymoure (1926) 56 App. D.C. 301, 
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12 F2d 836. The nature of the action is, therefore, determined by the 
facts alleged rather than the entitling of the action by the plaintiff and 
in this jurisdiction, the Court of Appeals has determined that an un- 
authorized operation constitutes a battery. | 
The plaintiff's action for unauthorized operation, that the past 
action for the unauthorized battery, is barred by the statute of limita- 
tions, D. C. Code 1961 Edition, Supp. 5 1966 12 301; because the 


action was not brought within one year. 


Nor is the application of the statute of limitations ee 


to this case because the plaintiff was a minor at the time of the occur- 
rence. The plaintiff was born on March 12, 1939, and the operations 
complained of were performed on February 10 and 12, 1959. The 
plaintiff attained his majority on March 12, 1960, and suit was not 
filed until March 7, 1963. Title 12, Section 302 of the D. C. Code, 
1961 Edition, Supp. 5, allows a minor plaintiff to bring an action 
after his majority within the time limited by the originally applicable 
limitation. Therefore, the plaintiff was barred by the SEE of 
limitations on March 12, 1961. 


[ Filed April 10, 1968] 
[ Plaintiff's Requested] 
VOIRE DIRE - CANTERBURY V. SPENCE et al 

1. Do any of you know either Dr. William Thornton Spence, 
the individual defendant, or any of the officers of the Washington Hospi- 
tal Center? 

2. Are any of you (or family) employees of the Washington 
Hospital Center ? 

3. Are any of you, or members of your family, Seneca in 
the so-called 'healing arts,' either as doctors, nurses, technicians, 


etc? 
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4, Do any of you have any feeling, because of previous per- 
sonal experiences with doctors and nurses, that because such individu- 


als are engaged in the healing arts and many times save lives, they are 


immune from the responsibilities placed upon them by the law to exer- 


cise the skill, have the knowledge, and keep abreast of current develop- 
ments that similar practitioners exercise in this area? 

5. If you'were convinced in this case that the defendants were 
careless, were negligent or were guilty of acts of malpractice, would 
you hesitate to say so by your verdict? 

6. Do you feel that doctors or nurses are entitled to any spe- 
cial consideration by their very professions other than what the law 
itself grants them? 

7. Ifa doctor or nurse carelessly operated an automobile and 
ran you down, and you were injured through no fault of your own, I 
assume you would rightfully feel they should respond for your damages 
and injuries. Would you feel any differently as jurors if the harm done 
was in the operating room or the hospital room, instead of on the high- 
way ? 

8. If theicourt instructs you as to the law that governs the degree 
of care required of a hospital, doctor, or nurse toward a patient, would 
you make any further concessions than the law prescribes, merely be- 
cause a doctor once treated you or your family with good end results ? 

9. If the judge tells you that since this is a civil case, the law 
does not require proof, as in a criminal case, that is beyond every 
reasonable doubt, but rather only proof by the plaintiff to satisfy you 
by a fair preponderance of the evidence -- that is, the tipping of the 
scales of justice, even the slightest bit in favor of the plaintiff -- would 
you follow that instruction by the judge, and lay aside any ideas you 
might have to the contrary? 

10. Would you then, as jurors, lay aside any ideas you might have 
gained about lawsuits from seeing TV shows or movies like the Perry 
Mason weekly shows, "The Anatomy of a Murder", "The Paradine Case", 
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‘Inherit the Wind" or other stage plays, movies, paperback or hard 
cover novels about criminal cases, and apply the rules in a civil case 
only as the judge gives the law to you? | 

11. Have any of you jurors seen a person ina paraleptic con- 
dition? Or have any of you ever seen or had any EEES with in- 
continence resulting from paralysis? 

12. Do any of you jurors have any feeling that your verdict 
must be based on any consideration as to the effect of it upon the 
doctor's or the hospital's standing in the community, his future prac- 
tice, or any consideration other than that of the evidence and the evi- 
dence alone ? 

13. Will you, if permitted to sit as jurors, sks this case 
without bias, prejudice, or sympathy for either the plaintit or the 
defendants ? 

14. If you find from the proof in this case that the only proper 
verdict is one for substantial money damages to the plaintiff, would 


the fact that such verdict might be for a seemingly large amount in any 


way stop you from doing your duty as jurors? 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 
HONORABLE FRANCIS C. WHELAN, JUDGE PRESIDING 


* * * * * 


Washington, D. C. 
Wednesday, April 10, 1968 


* * 


MR. DAVIS: May it please the Court, before making an open- 
ing statement, may counsel approach the bench? 

THE COURT: Yes. 

‘(The following proceedings were had at the bench, 
out of the hearing of the jury:) 

MR. DAVIS: It may not be necessary, your Honor, but I would 
like to note for the record at this time my objection to your Honor's 
denial of my requested voir dire questions Nos. 4, 5, 6, 7, 8, 10, 12 
and 14. 

THE COURT: Very well. Ihave lodged them with the clerk. 

MR. DAVIS: And also the denial by the Court of the right to 
counsel to conduct the voir dire examination orally, in line with the 
Third Circuit case of Kinnan v. VanSchlecht, 1966. I don't have the 
citation. It is Third Circuit, 1966. 

THE COURT: Very well. The Court acknowledges that you 
did state that you wished to have the right to conduct voir dire, even 
though it was not stated on the record. But the Court acknowledges that 
you made that request. 

MR. DAVIS: Thank you, your Honor. 

THE COURT: And the Court has caused to be filed with the 

clerk your requested questions. 

All right. 

MR. LASKEY: Satisfied. 


* * * 


17 


(The following proceedings were had out of the 
presence and hearing of the jury:) 

THE COURT: Mr. Davis, I cannot say that I agree with your 
reading of this -- 

You are the one who gave me the law review article. 

MR. DAVIS: Yes. | 

THE COURT: I cannot say that I would get the same impression 
from the Grunnagle case concerning a question of statute of limitations 
that you do, nor can I find your position upheld by the law review arti- 
cle. The law review article, like Smith v. Yohe, the quoted part, 
speaks of it as an assault. On page 676 of the law review article it 
says: | 

"This type of bodily invasion is analogous to common 
law concepts of assault and battery. Thus, the cr was brought 
in trespass." 

Of course, the quotation from Smith v. Yohe in the Grunnagle 
case indicates that it is a trespass. 

As Isay, the cases from the United States Court of Appeals for 
the District of Columbia Circuit, my impression from reading them 
this morning is that they do not change my view that an operation which 
is not based upon consent is malpractice -- or does not change my view 
that it is an assault and battery rather than a negligent act. 

MR. DAVIS: If the Court please, during the noon | recess, since 
Mr. Murphy -- 

THE COURT: I was just going to ask you if you have any better 


MR. DAVIS: Yes, Ido. Since Mr. Murphy cited the so-called 
decision of Judge Hart in the Bussi -- 

THE COURT: Ispoke to Judge Hart about it, at he didn't re- 
member it quite the way -- he was not too certain about the names of 


the parties, but he did not remember it in quite the way that it was 


recited this morning. However, -- 
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MR. DAVIS: Here is the court file. 

THE COURT: -- there is nothing that Judge Hart may have 
said that would change my opinion concerning what the rule might be 
regardless of what people charged in their complaint. In other words, 


Iam not citing Judge Hart. Jam just saying that -- 

MR. DAVIS: This is in Civil Action No. 2962-66, entitled 
Bussi v. Columbia Hospital for Women. 

THE COURT: I think he said there they charge assault and 
battery and there was a one-year --~ 

MR. DAVIS: There is the very first paper, the complaint, 
assault and battery. 

THE COURT: I say, without citing Judge Hart or quoting Judge 
Hart, I might say that there is nothing I may have learned during the 
noon recess that changes my opinion. 

MR. MURPHY: The only reason I said that in that case was 
that counsel asked,’ on the day of the argument of the motion, for leave 
to file an amended complaint setting forth a negligence action, and 
Judge Hart -- 

THE COURT: But the time had run on that. 

MR. MURPHY: -- and Judge Hart refused the -- 

MR. DAVIS: It would relate back to the original pleading under 
the federal rules, but Judge Hart dismissed it without leave to amend. 
Of course, that action could be assigned as an abuse of discretion. The 
appeal time still has not expired. That was on March 12. 

THE COURT: Anyway, I would be interested in some case 
that holds that this is negligence, the failure to advise. Iam not 
saying it is not actionable if it is brought within the proper period of 
time, but I do not see that that is negligence. 

MR. DAVIS: In the memorandum given your Honor this morn- 
ing by Mr. Murphy he has mis-cited the Bonner v. Moran case. Itis 
in 75 App. D.C., page 156, not page 516. Ire-read that again, that 
almost thirty-year old case. That was a case where a plastic surgeon 
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took skin from a fifteen year old -- 
THE COURT: You say that is at page 156, the Moran case? 
MR. DAVIS: Yes. 75 App. D.C., page 156. 
MR. MURPHY: I believe it is correct on the original which I 
gave to your Honor. : 
THE COURT: All right. | 
MR. DAVIS: That case was reversed. There was a verdict for 
the defendant in that case, because the trial judge imputed the consent 


of the patient, in that case a fifteen year old minor, he refused to 


charge that parental consent was necessary. There was a verdict for 
the defendant, it went up to the U. S. Court of Appeals, and it was 


reversed. | 
THE COURT: What we are talking about is, has the question 
ever been squarely presented? About the only way you would have it 
squarely presented would be on the statute of limitation basis. In other 
words, there it was for the jury in the Moran case to determine whe- 
ther or not the consent had been given. Is that correct? 

MR. DAVIS: Yes. The difference is that I have not claimed 
assault. 
THE COURT: But the question here is -- there is no question 
about that. The question is how long can you sue for operating without 
consent ? | 

MR. DAVIS: Three years. There is a case right on that point, 
too. ! 
THE COURT: That is what Iam asking you. What is that case? 
MR. DAVIS: That is the case of Galesburg Saniiarium v. 
Jacobson, 103 Ill. App. 26. There is an annotation on it in 34 ALR 2d 
385. | 

THE COURT: What year was that case? 

MR. DAVIS: 34 ALR would be about fifteen years: ago, your 
Honor. I don't have the date. 

THE COURT: That is the ALR 2d. That is when : would have 
been. 
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MR. DAVIS: There is also a case in our own U. S. Court of 
Appeals, Slaughter v. Atlantic Coast Line Railroad, 112 D. C. Appeals 
327. 

THE COURT: That is the appeal from the Court of General 
Sessions ? 

MR. DAVIS: No. It is an appeal from district court. 

THE COURT: I thought you said D. C. Appeals. 

MR. DAVIS: U. S. App., Ishould say. That is a case that 
holds also that an assault and battery is inclusive in negligence, the 


same category as these suits against railroads for -- 
THE COURT: Just a minute, just a minute. Was that a case 


involving medical malpractice ? 

MR. DAVIS: No. It was assault and battery. It did not in- 
volve medical malpractice. 

THE COURT: Justa minute. In other words, what was the 
negligence ? 

MR. DAVIS: Unlawful eviction of a passenger by a railroad 
conductor. 

THE COURT: Unlawful eviction. How would that be negligence ? 

MR. DAVIS: It comes under the general tort, under respondeat 

Superior, the principal employing an untrustworthy or hot- 
headed employee. Just like an employee who committed an assault -- 

THE COURT: He committed an intentional tort, didn't he? 

MR. DAVIS: Yes. 

THE COURT: Well, I will read the case, but it does not sound 
to me like it would be applicable. 

MR. DAVIS: We have not claimed an assault in this case. ..We 
have claimed malpractice. 

THE COURT: Iunderstand. But what you are Saying is that 
every assault is negligence. Is that correct? 

MR. DAVIS: It is included in negligence, yes. 

THE COURT: But the only reason that this is an assault is be- 
cause there was no consent obtained. 
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MR. DAVIS: No informed consent. 
THE COURT: Well, I mean as far as this soins is concerned 
we don't care whether it is informed or otherwise. There was no 


consent obtained. 
MR. DAVIS: We admit -- 
THE COURT: If you want to say informed consent, all right, 


but -- 
MR. DAVIS: We admit the plaintiff said, "Go ahead." 
| 
THE COURT: Justa minute. Well, I will think about it. 
What do you gentlemen honestly believe ? Because if I rule 


wrongly in this case you are just going to have to re-try it. Do you 
know of any law that would say that this comes within the theory of 
negligence rather than just being a trespass, that is to say, a battery ? 
MR. MURPHY: No, your Honor. As far as Iam concerned, it 
is settled in this jurisdiction by the Bonner v. Moran case that an un- 
authorized operation is a battery, and if every assault and battery 
also includes the negligence action then there is no purpose to the 
statute of limitations of one year for assault and battery. You just 
merely change the title on your piece of paper and you haye changed 
the statute. ! 
THE COURT: Well, as far as the changing of title and what 
the plaintiff contends, we have to look at the facts as a are. 
What about you, Mr. Laskey? 


* * * * * 


MR. LASKEY: Objectively, and not because we happen to be 
seated at the same table, Iam in full accord with Mr. Murphy's 
statement of the law in this district, that the statute of limitations for 
an assault and battery, or either, is one year, and that labeling an 
action which by its text recites an assault and labeling it malpractice 


or negligence does not change the law applicable. | 


THE COURT: Iam not concerned about labels. I am con- 
cerned about the nature of the alleged wrong. | 
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In other words, you feel that it definitely is an assault and 
battery ? 
MR. LASKEY: Yes, your Honor. 
* * * * 
Thursday, April 11, 1968 
* * 
RICHARD M. LOUGHERY, 
called as a witness herein on behalf of plaintiff, being first duly sworn, 


was examined and testified as follows: 
MR. DAVIS: I would like to state for the record, if your Honor 
please, that Iam calling this witness under Rule 43(b), being the admin- 


istrator of the defendant hospital. 
DIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Mr. Loughery, would you state your full name for the Court 
and jury, please? A. My name is Richard M. Loughery. 

Q. Whatiis your occupation, sir? A. Administrator, Wash- 
ington Hospital Center. 

Q. Mr. Loughery, are you appearing today pursuant to a sub- 
poena duces tecum to bring with you any and all of your hospital records 
pertaining to one: Jerry W. Canterbury, admitted February 4, 1959, 
subsequently readmitted August 26, 1959, under hospital No. 05-11-44, 
including but not limited to any and all incident sheets pertaining to both 
hospitalizations, patient reports, and a copy of your hospital's by-laws 
and accreditation standards ? A. Yes, sir. 

Q. Do you have those records with you, sir? 

MR. LASKEY: They are here, Mr. Davis. That is the hospital 
record. 

MR. DAVIS: Will you mark this Plaintiff's Exhibit 1? 

MR. LASKEY: Is that the hospital record, Mr. Davis? 

MR. DAVIS: Yes, the hospital record. 

(Said exhibit was marked Plaintiff's Exhibit 1 for 
identification. ) 
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MR. DAVIS: And will you mark this Plaintiff's psi 2 for 
identification ? 
MR. LASKEY: What is that, Mr. Davis? 
MR. DAVIS: Incident sheet. 
THE COURT: The hospital record is marked how? 
MR. DAVIS: Exhibit 1, your Honor. 
THE COURT: Very well. Plaintiff's Exhibit 1 for identifica- 
tion. | 
THE CLERK: Plaintiff's Exhibit 2 marked for identification, 
Incident sheet. | 
THE COURT: All right. 
(Said exhibit was marked Plaintiff's Banibit 2 for 
identification. ) 
MR. DAVIS: As Plaintiff's Exhibit 3 for identification, by- 
laws of medical staff. 


THE COURT: Does Exhibit 3 reflect the date? _ 
THE CLERK: Revised October 1958. 


THE COURT: All right. 

THE CLERK: Plaintiff's Exhibit 3 for identification. 

(Said exhibit was marked Plaintiff's Exhibit 3 for 
identification. ) | 

MR. DAVIS: I might identify this as Exhibit 4. : may not use 
it, but in the interest of time. | 

THE CLERK: Plaintiff's Exhibit 4 for identification. 

(Said exhibit was marked Plaintiff's Exhibit 4 for 
identification. ) | 
BY MR. DAVIS: 

Q. Mr. Loughery, I show you what counsel has just handed me, 
the first group being Exhibit 1, and ask you if those are the records of 
Washington Hospital Center pertaining to both hospitalizations of this 
patient. A. Yes, sir. 
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Q. Andithose are the records required to be kept in the usual 
course of your hospital's business ? A. Yes, sir. 

Q. Did you bring also with you, Mr. Loughery, or is it in- 
cluded in this Exhibit 1, the total hospital bill covering both hospitaliza- 
tions ? A. No, sir, I did not. 

Q. Ishow you this group of papers and ask you if you can iden- 
tify that, comparing them with the admission date and hospital number 
of the patient, and if you can identify that as the bill covering the first 


hospitalization commencing on February 4, 1959. <A. Yes, sir, it 


appears to start at the same time. 

MR. DAVIS: Would you mark this, please, as Plaintiff's Ex- 
hibit 5 for identification? 

THE CLERK: Expenses? 

MR. DAVIS: Plaintiff's Exhibit 5 for identification. 

THE CLERK: Yes, but what are they? 

MR. DAVIS: The hospital bill of the first hospitalization. 

THE CLERK: Plaintiff's Exhibit 5 for identification. 

(Said exhibit was marked Plaintiff's Exhibit 5 for 
identification. ) 

BY MR. DAVIS: 

Q. Ishow you now, Mr. Loughery, a two-page exhibit and ask 
you if you can identify that as the total hospital bill for the period com- 
mencing August 27, 1959? A. Yes, sir. 

MR. DAVIS: Will you mark this as Plaintiff's Exhibit 6 for 
identification ? 

THE CLERK: Plaintiff's Exhibit 6 for identification. 

(Said exhibit was marked Plaintiff's Exhibit 6 for 
identification. ) 
BY MR. DAVIS: 

Q. Mr. Loughery, showing you again Plaintiff's Exhibit 5, 
which you have identified as the bill covering the first hospitalization, 
from February 4, 1959, to May 17, 1959, in the total amount of 
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$3, 734.19, will you state to the Court and jury whether or not that is 
the fair, usual and reasonable charge for the amount and type of hos- 
pitalization services your institution rendered this patient? A. Yes, 
sir. | 

Q. Ishow you again Exhibit 6, in the total amount of $448, 
covering the period of August, and ask you if that represents the fair, 
usual and reasonable charges of your institution for the care and serv- 

ices you rendered this patient? A. Yes, sir. 

MR. DAVIS: I offer in evidence, if your Honor please, Plain- 
tiffs Exhibits 1, 5 and 6 at this time. 


MR. LASKEY: May we see 5 and 6, please? 

THE COURT: What was the amount of Exhibit 5 Mr. Davis? 
MR, DAVIS: $448, your Honor. 

THE COURT: Exhibit 5. 

MR. DAVIS: Exhibit 5 was $3, 734.19. | 


MR. LASKEY: Your Honor, with respect to Exhibit 1, the 
hospital record, there is no objection on the part of the Hospital 
Center. | 

With respect to Exhibits 5 and 6, we do not think there is a 
sufficient showing at this time to render these items admissible, since 
they are usual, fair and reasonable charges for hospitalization. There 
is no showing that there is a basis for their admission at this time. 

We admit -- 

THE COURT: Do you mean as to their materiality ? 

MR. LASKEY: Yes, your Honor. We admit that they are -- 

THE COURT: You do not object to Exhibit No. 1? 

MR. LASKEY: That is correct. 

THE COURT: Plaintiff's Exhibit 1 will be admitted in evidence. 
(Exhibit marked Plaintiff's Exhibit 1 for identifica- 
tion was received in evidence. ) | 

THE COURT: Exhibits 5 and 6 will be admitted subject to a 
motion to strike, and they will not be exhibited at this time. 
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MR. DAVIS: Than you, your Honor. 

i (Exhibits marked Plaintiff's Exhibits 5 and 6 for 
identification were received in evidence. ) 
BY MR. DAVIS: 

Q. Mr. Loughery, realizing that the jury, some of the jury at 
least, may not be familiar with your institution, the Washington Hospi- 
tal Center is a merger, is it not, of the former Central Dispensary 
and Emergency Hospital and the former Garfield Memorial Hospital 
and the former Episcopal Eye, Ear, Nose and Throat Hospital, is it 
not? <A. Yes, sir. 

Q. When did that merger take place? A. I don't recall the 
precise dates of the articles of incorporation. The hospital moved 
into its present location and started operation March 10, 1958. 

Q. In 1958, the merger, after this merger I have just men- 
tioned, the present institution known as the Washington Hospital Center 
is a corporate body, isitnot? <A. Yes. 

Q. How long have you been the administrator of Washington 
Hospital Center? A. Since approximately March 1, 1959. 

Q. Shortly after the new institution opened? A. Yes, Sir. 

Q. Is the Washington Hospital Center a member of the Ameri- 
can Hospital Association? A. Yes, sir. 

MR. DAVIS: Please mark this as Plaintiff's Exhibit 7. 

THE CLERK: Plaintiff's Exhibit 7 for identification. 

(Said exhibit was marked Plaintiff's Exhibit 7 for 
identification. ) 

BY MR. DAVIS: 


Q. Mr. Loughery, I show you a pamphlet identified as Plain- 
tiff's Exhibit 7, bearing the title Patients' Handbook, and direct your 
attention to the insert of the first page, which bears your name as the 


administrator. Js that correct? A. Yes, sir. 
Q. Did you prepare this document? A. No, sir, I did not 
prepare it personally. 
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Q. Was it prepared under your supervision? A. Yes, sir. 


Q. And after it was prepared you approved its publication, 
did you not? <A. Yes, sir. 

Q. Idirect your attention to -- it is not paged, ‘put it would 
be No. 4, the fourth page, under the hearing "Things You Should Know", 
and I direct your attention to the second paragraph, "Authority to 
Operate." With the exception of certain -- 

MR. LASKEY: If the Court please, might we have this docu- 
ment identified first and exhibited to counsel before questions are 
asked upon it? 

THE COURT: Yes, and I want to see it myeels first. 

MR. DAVIS: Yes, sir. 

THE COURT: And then show it tocounsel. | 

By the way, you were referring to the fourth sheet, were you 
not, rather than the fourth page ? | 

MR. DAVIS: Yes, sir. 

THE COURT: A Sheet contains two pages. 

MR. DAVIS: Istand corrected. It would be the eighth page 
actually. | 

MR. LASKEY: May; I ask some preliminary questions about 
this document? 

THE COURT: Yes. 

MR. LASKEY: Mr. Loughery, showing you what has been 
marked as Plaintiff's Exhibit 7 for identification, I will ask you if you 
know when that was prepared and promulgated in that form? A. Within 
the last two or two and a half years. | 

MR. LASKEY: Thank you. 

THE COURT: You may proceed, Mr. Davis. 

BY MR. DAVIS: 

Q. Nevertheless, Mr. Loughery, this pamphlet reflects the 
policies pursued by Washington Hospital Center since you have been 
administrator, does it not? : 
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THE COURT: May I have that question? The last two or 
three words I did not get. 
(Question read. ) 
THE COURT: Do you mean at all times? 
MR. DAVIS: Yes, since 1959. 
A. Ican't answer that, sir, because they do change from 
time to time, and Jam not that familiar with the content. 
Q. How long has Washington Hospital Center been a member of 
the American Hospital Association? A. Since its opening in 1958. 
Q. Itake it as a hospital administrator you keep yourself con- 
versant with the hospital literature, do you not? A. Not all of it, 
but as much as possible. 
Q. Iskow you this pamphlet -- 
MR. LASKEY: May we have it identified for the record, Mr. 
Davis ? 
MR. DAVIS: Yes. All right. Will you gave this a number, 
Miss Clerk? Itis No. 8, I believe. 
THE CLERK: Plaintiff's Exhibit 8 for identification. 
(Said exhibit was marked Plaintiff's Exhibit 8 for 
identification. ) 
MR. DAVIS: And No. 9, while Iam kere. 
THE COURT: Has counsel seen your Exhibit 8 for identifica- 


MR. LASKEY: We have not, your Honor. 

THE COURT: Do you wish to examine it? 

THE WITNESS: Yes, we would. 

THE CLERK: Plaintiff's Exhibit 9 for identification. 
(Said exhibit was marked Plaintiff's Exhibit 9 for 
identification. ) 


MR. LASKEY: I assume the portion clipped is the portion you 


have particular reference to. 
MR. DAVIS: Yes. 
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THE COURT: Does that come within the last paragraph of the 
next to the last page of the pre-trial order ? | 

MR. DAVIS: Yes, your Honor. | 

THE COURT: Well, I think that you are supposed to identify 
the particular matters. It is unfortunate that you could not have done 
it on or before April 8, 1967, as required. | 

MR. DAVIS: It was done long ago, your Honor. I notified Mr. 
Laskey what I intended to rely upon pursuant to the pre-trial order, and 


that I intended to rely on it, my letter, back in August of last 


year. 
THE COURT: Oh, I see. 
BY MR. DAVIS: 

Q. Mr. Loughery, I show youwhat has been identified as Plain- 
tiff's Exhibit 8, being the Hospital Safety Manual of the American Hospi- 
tal Association, copyrighted 1954 by the American Hospital Association 
and the National Safety Council, and ask you if as a hospital administra- 
tor of this metropolitan area you are familiar with that manual ? A. I 
cannot readily identify having seen it. 

Q. Ishow you now Exhibit 9, which is the hospital accredita- 
tion references of the American Hospital Association, 1964 edition, 
and ask you if you are familiar with that, sir? A. Yes, sir. 

MR. DAVIS: If your Honor please, I formally offer both exhi- 
bits, Plaintiff's Exhibits 8 and 9, and I do not intend ta offer all of it, 
but only certain excerpts. 

MR. LASKEY: May we approach the bench, your Honor ? 

THE COURT: Yes. 

(The following proceedings were had at the bench, 
out of the hearing of the jury:) 

MR. LASKEY: Are these offered with respect to both defend- 
ants or just the Hospital Center ? | 

MR. DAVIS: They will indirectly bear on the individual de- 
fendants, and Iam offering them as to both. 
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MR. LASKEY: On behalf of the hospital, with respect to Ex- 
hibit 8 for identification, which is the American Hospital Association 
Safety Manual, -- 

THE COURT: 1954. 

MR. LASKEY: Yes, your Honor. -- I would object to the ad- 
mission on the ground there has been at this point no showing of the 
general standard of hospitals in the District of Columbia, and that is 
the standard governing under the Garfield case. 

With respect to Exhibit 9, I make the same objection, and the 
additional objection that the publication is dated 1964. 

THE COURT: I will sustain the objection as to the last and I 
am inclined to sustain the objection as to the first. 

What do you have to say with respect to Exhibit 8, Mr. Davis? 
Iam not saying that you cannot prove that these are the standards in 
the District, but is it not a fact that the standards in the community 

govern? 

MR. DAVIS: Well, I do not think that with respect to the hospi- 
tal, if your Honor please, we have to show any standards. 

THE COURT: That is what the Garfield case said. 

MR. DAVIS: A later case, the Emmett case, and the case in- 
volving this very defendant, as to a hospital, is not treated the same 
as a malpractice case. It was an ordinary negligence action. Iam 
referring to the case of Butler v. Washington Hospital Center. 

THE COURT: I will withhold ruling on this until I have seen 


that case. Youihave citeda lot of cases to me and J read them and 


they do not stand for what you say they do. 

* * * 2 * 

THE COURT: In any event, I will withhold ruling on No. 8 
until I have read -- 

You say:you don't want to introduce the whole thing, and you 
will have to segregate what you do want to introduce, and I will with- 
hold ruling on your offer and I will suggest to the jury, in the presence 
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of the jury, that you particularly identify what you want at a later 
stage of the proceeding, what you want to offer in No. 8, and then I 
will pass on it at that time. In the meantime -- 

MR. DAVIS: Shall I do it at this time? 

THE COURT: Well, no, because I am not going to rule on it 
until after I have read the Butler case. 

MR. DAVIS: Butler v. Washington Hospital Center, Septem- 
ber 29 -- 

THE COURT: And the Emmett case too? 

MR. DAVIS: Emmett v. Casualty Hospital. 

THE COURT: I have both of those. 

MR. DAVIS: The same date, September 29. 

THE COURT: And I have your slip opinions. 

MR. DAVIS: Yes. 

THE COURT: Butler and Emmett are the ones which you say 
change the statement in the Garfield case? | 

MR. DAVIS: Yes. | 

THE COURT: All right, all right. 

MR. MURPHY: If the Court please, I would like to make addi- 


tional objection to the offer Mr. Davis has made. There is no showing 


the pamphlets have any relationship to a physician. 

THE COURT: Well, I have already sustained the objection to 
No. 9, and I have not ruled on No. 8. Iwill pass upon your objection, 
although it seems to me -- I don't know how it will hurt you, because 
you concede that there has to be consent, don't you, to some operation ? 

MR. MURPHY: Yes, your Honor, but I would probably imagine 
most of the hospital regulations say you should have a written consent 
because they rely on written regulations. But the law merely says a 
consent, oral or written. 

THE COURT: Do you mean this says "written"? 

MR. MURPHY: I don't know. Iassume it probably does, be- 
cause hospitals -- 
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MR. DAVIS: Yes, this says "written." 

MR. LASKEY: It refers to -- 

MR. DAVIS: Page 156 of Exhibit 9. 

THE COURT: Are you Stating that a doctor has to have a written 
consent? 

MR, DAVIS: Yes, your Honor. 

THE COURT: Where in the law do you find that? 

MR. DAVIS: Exhibit 9, page 156. 

THE COURT: This is 1964. We are litigating with respect to 
1958 or 1959. 

MR. DAVIS: The same thing as in 1957, and this would be a 
republication of it. 

MR. LASKEY: This is still Exhibit 9. 

MR. DAVIS: Yes. 

THE COURT: Revised. 

MR. DAVIS: Published in 1957, revised 1959, revised 1961, 
revised 1964. 

THE COURT: The first part we are talking about is January of 
1959. 

MR. DAVIS: Yes. 

* bd * » bd 

(The following proceedings were had in the hearing 
of the jury:) 

THE COURT: Mr. Davis, you mentioned something about 

making an offer of a part of Exhibit 8. I would suggest that you iden- 


tify those parts at a Jater stage, and I will rule on your offer at that 


time. 

MR. DAVIS: All right. 

Q. Mr. Loughery, did I understand you to say that the Wash- 
ington Hospital Center has been a member of the American Hospital 


Association since 1958? A. Yes, sir. 
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Q. Referring to Exhibit 7, 'Patients' Handbook, " which was 
promulgated, as you say, under your supervision, I direct your atten- 
tion to what would be the eighth page, and ask you to read the second 
paragraph of that to yourself. | 

MR. LASKEY: To himself? 

MR. DAVIS: Yes. 

Q. Have youreadit? A. Yes. 

* 5 * 2 

MR. DAVIS: Directing your attention to page 156 of Exhibit 9, 
and indicating the third paragraph on that page, will you now read that 
to yourself ? 

MR. LASKEY: You have referred to it as an exhibit It is 
marked for identification. 

MR. DAVIS: I said Exhibit 9. | 

THE COURT: Yes, it is Exhibit 9 for identification. 

* * * * + 

BY MR. DAVIS: : 

Q. Have youreadit, sir? A. Yes, sir. | 

Q. Isn't that almost identical with your pamphlet, Exhibit 7, 
that you have just read? <A. No, Sir. | 

Q. What are the differences ? : 

MR. LASKEY: If the Court please, -- | 

MR. MURPHY: If the Court please, -- 

THE COURT: All right. Written matter speaks for itself. 


The objection is sustained. | 
BY MR. DAVIS: | 
Q. Did the Washington Hospital Center have a policy in 1959, 
in January of 1959, of requiring written consents for surgery? A. Yes, 
sir, I believe it did. ! 
Q. All right. 


| 
| 
* * * * * 
| 
| 
| 
| 
| 
| 
i 
| 
| 
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BY MR. DAVIS: 

Q. Will you refer to Exhibit 1, which is in evidence, and find 
for me the written authority for the operation performed on February 4 
and February 10 by Dr. William T. Spence? 

MR. MURPHY: If your Honor please, I object to the character- 
ization of the medical treatment and test on the 4thas -- 

THE COURT: You can argue this matter to the jury, if there 


is or is not. He has produced the records, and I think we will make 


more time rather than to ask him to interpret some document or docu- 
ments. You can bring these matters up to the attention of the jury at 
the proper time. 

MR. DAVIS: I think if there is a consent form, if your Honor 
please, -- 

THE COURT: You can find it. 

MR. DAVIS: Iam not familiar with the hospital record as this 
administrator is, 

THE COURT: Well, proceed to some other question, counsel. 
During a recess you can examine it further. 

MR. DAVIS: If your Honor wishes me to take the time to leaf 
through this -- 

THE COURT: No, not now. I said during a recess. Let us 
proceed with another question. 

Will you proceed with something else, counsel? 

BY MR. DAVIS: 

Q. Would you find in that record the surgical procedures as 
dictated by the operating surgeons, Mr. Loughery? A. For which 
admission, sir? 

Q. February 4, 1959. Iam referring now specifically toa 
myelogram performed on that day. A. This is a surgical pro- 
cedure -- of what date did you request, sir? 

Q. February 4, 1959. A. Perhaps I have missed it, Mr. 
Davis, but I do not find February 4. 
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MR. LASKEY: I might be able to be of some assistance, if 
Mr. Davis would permit me to advise him what the pireation is. 

THE COURT: All right. | 

* * * 

BY MR. DAVIS: 

Q. Mr. Laskey informs me, Mr. Loughery, that myelograms 
appear only in the X-ray reports. Would that assist you in locating it? 
A. Yes, Ihave an X-ray report on a myelogram. 

THE COURT: An X-ray report ona myelogram ? A. Yes. 

Q. Is that dated February 4th? A. No, sir. | 

Q. What date is that, sir? A. February 3. 

Q. February 3. A myelogram is regarded in medicine, is it 


not, as a surgical procedure ? 

MR. LASKEY: I object, if the Court please. This witness is 
not qualified to state that. | 

THE COURT: Yes, I will sustain the objection. | 


BY MR. DAVIES: 

Q. In 1959 did you require a consent to the performance of a 
myelogram in your institution? A. Asa specific procedure, sir, no. 
Q. Allright. How about a laminectomy? A. Yes, sir. 

Q. Do you require a consent for the performance of that type 
of surgery? A. Asa surgical procedure there were consents 
for laminectomies, yes, sir. | 
* * * 
BY MR. DAVIS: 
Q. Tell me, are these records in reverse order, the August 


on the top and February of 1959 on the bottom? You just had a surgical 
procedure of February 12th, Inoticed. Will you find that again, please, 
February 12th, 1959? A. Yes. | 

Q. This is page 86, as you have it numbered? : A. There is 
a No. 86. i 
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Q. That number is supplied with the records and photostated, 
isn't that true ? A. Quite often that is the case. 


Q. This page 86 is an operation on February 12, 1959, is it 


not? A. Yes, sir. 

Q. OnJerry W. Canterbury? A. Yes, Sir. 

* * * * * 

MR. DAVIS: At this time I would like to read into evidence 
from Exhibit 1, already offered and received into evidence, page 86, 
under the heading "Operative Report." 

THE COURT: Well, because it is the one page and it will help 
the jury to understand what the course of the evidence is, you may now 
read that page. 

MR. DAVIS: All right. 

THE COURT: Not into evidence, but you may now read that 
page to the jury, it already being in evidence. 

MR. DAVIS: Ladies and gentlemen of the jury, this is an 
operative report form of the Washington Hospital Center, showing the 
name of the patient, Jerry W. Canterbury, date of operation 2/12/59, 
room No. 4E-9N. 

"Pre-operative diagnosis: Spinal fluid cyst. 
Post-operative diagnosis: Same. Surgeon: Dr. 
Spence. First assistant, Tsurumaki; Second 
Assistant, Gruenberg; instrument nurse, Andress - 
Johnson; circulating nurse, Falconer - Sellers; 
anesthetist, Dr. Ingel. 

"Anesthesia: Local novocain 1 per cent with 
adrenalin. 

"Operation title or description: Closure of back 
muscles and excision of cyst wall. 

"Procedure: With the patient flat, on his abdomen, 
a middle incision was made opening into a large pseudo- 


cystic tumor with fibrous wall. Two spinous processes 
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of probably 3 and 4 were isolated and holding muscle 


structures apart, these were removed with bone 
rongeurs. The leak in the dura was found on the 

left side, the upper third of the incision. A fine 

eye suture of 6-0 silk on a traumatic neetile, was 
used to put two stitches in this separation of the 

dura, and it was hoped that it was closed by this 
procedure. The cystic wall was excised, under- 
cutting of the trapezius muscle, and rhomboid was 
carried out, to effect the two muscle layer closure 
of the separated back muscles. This was carried 
out mostly with interrupted silk, except for the 
upper layer, which was sutured with 4-0 silk, as 

was the skin. At the end of the procedure the wound 
was dry, very good suction through a rubber cathe- 
ter left in place. It was felt there was no further 
bleeding and that the drain could be removed, which 
was done at the end ‘of the procedure. Dry sterile 
dressing with elastoplast covering was put over the back. 
The patient returned to recovery room in good condi- 
tion. | 
"Date of transcription: 3/27/29." 

MR. LASKEY: 1959, I believe it is. : 

MR. DAVIS: 1959. Iam sorry. 

Q. Mr. Loughery, is it usual in your hospital to wait over a 
month and a half after a surgical procedure to transcribe that pro- 
cedure into its records? i 

MR. MURPHY: Your Honor, I do not believe that that is the 
fact. I think the question states improperly what is the fact. I think 
the date refers to the date it was dictated. 
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The problem with the particular operation report which has 
been read into evidence is that the date at the topis inerror. This 


was a report of the operation performed on March 24, 1959, rather 


than February 12, 1959. 

MR. DAVIS: Either my eyes are bad or Mr. Murphy's ears 
are, if your Honor please. 

THE COURT: Justa minute. May I see it? 

MR. DAVIS: It is February 12. 

THE COURT: May I see it? 

Mr. Murphy, do you have the pre-trial order there before you? 

MR. MURPHY: Yes, your Honor. 

THE COURT: Will you look at the first page, the last two lines 
above the blank line? 

MR. MURPHY: Yes, your Honor. 

THE COURT: Isn't that borne out by this date? 

MR. MURPHY: I would agree, your Honor. Iwas not present 
at the pre-trial. But the fact of the matter is that there was a report 
of operation of February 12th which appears in the ‘hospital record, 
and there are two different reports, two separate reports of the operation 
performed later on the cyst. I think it is a question for the jury to de- 
termine exactly what the situation is, but i thought I would try to avoid 
confusion at an early date as to what we were dealing with. 

Dr. Spence can explain which procedure was performed when, 
your Honor. 

THE COURT: This question of yours refers to when something 
was typed up or when there was some dictation? 

MR. DAVIS: When it was transcribed, your Honor. 

THE COURT: Typed? 

MR. DAVIS: Yes. What Mr. Murphy said was what was dic- 
tated, but the record says that is the date it was transcribed. 

THE COURT: We don't know when it was dictated, from that 
record. 
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MR. LASKEY: I the Court please, I would object to the ees 
tion as having no bearing on the issues in this case. 
THE COURT: Objection sustained on that ground. 
BY MR. DAVIS: | 
Q. Will you refer to the operative procedure of Dr. Spence on 
February 10, two days prior to that? A. Yes. | 
* * * * * 
MR. DAVIS: Ladies and gentlemen, this is the operative report 
concerning an operation on 2/10/59. 
* * * * 
MR. DAVIS: *** Jerry W. Canterbury: 
"Pre-operative diagnosis: Space-occupying lesion, 
L4" -- "dorsal spine. | 
"Post-operative diagnosis: Same. 
"Surgeon: Dr. Spence. 
"First assistant, Dr. Dudas; Second) nagiotaet: 
Dr. Collins; instrument nurse: Tabari; circulating 
nurse, Gray and Carter; anesthetist, Dr. | Small, Dr. 
Lynch. | 


"Anesthesia, sodium pentothol, nitrdus oxide, 
oxygen. | 

"Operation title or description: enectony 
D3, -4 and -5. 


"Procedure: A midline incision was made from 


the spinous process of D2 to D5, and the muscles 
separated subperiostally from the spinous processes 
and lamina of D 3, -4and-5. A laminectomy was 

done at this level. The nerve root on the left at D4 was 
elevated posteriorally. This route was ligated and re- 
sected so that the undersurface of the dura could be 


inspected. No extradural masses were found. 
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"tn reaching the dura there was accumulation of 
large veins that were tortuous and dilated in the epidural 
space. And There was a complete absence of epidural 
fat. This area over tissue containing veins was present 
over the entire area exposed of D3, -4and-5. The dura 
was opened and the cord was found to be markedly swollen, 
occupying the entire dural sac. There was no pulsation 
of the cord. There was only a small amount of spinal 
fluid released. The posterior surface of the cord hada 
purplish appearance and there appeared to be a slight 
fullness in the cord at the D4-5 level. 

"A 26 gauge hypodermic needle was inserted into 
the cord but no fluid or blood was found and nothing was 
aspirated. This was repeated about an inch cephalad. 
Again no fluid or tumor tissue was recovered. 

"The dentate ligaments were-cut from D3 to D5 
bilaterally. A silver clip was placed on the dorsal 


rootlets of D4 posterior rootlets about 1/2 centimeters 


cephalad to the exit of the root through the dura. A 
small ‘rubber catheter was passed superiorly without 
meeting obstruction. It was passed inferiorly where it 
was felt to be tighter than normal. 

‘In summary, the cord had an abnormal appearance, 
slightly swollen systematically throughout. There were 
no cavitations or evidence of tumor although the cord 
occupied the entire dural sheath. 

"At the end of the procedure it was necessary to 
split the dura and transplant 1/2 thickness to the closure 
opening so that the dura could be closed without any 
pressure on the cord. 

"At the end of the pressure --" 

MR. MURPHY: Procedure. 
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MR. DAVIS: "At the end of the procedure --" 
There is a correction here, if your Honor please. 


ask the witness to interpret this correction? 

THE WITNESS: "At the end of the procedure --"" 

MR. DAVIS: The word ''many" has been stricken and some- 
thing inserted above it. | 

THE WITNESS: I cannot identify it. It is a medical in- 


scription. 

MR. MURPHY: Dr. Spence is in a position to state what that 
says. | 
THE COURT: When he is on the stand he can say what it 
says. | 

MR. MURPHY: Very well. | 

MR. DAVIS: Ladies and gentlemen, it says, "At the end of 

the procedure, "' the word "many" is typed, "units of peni- 
cillin was injected in the subcutaneous layer." ! 

Then there is a correction in ink, an arrow pointing upward, 
and "(by res.)'". I assume that means resident. | 

"The muscles having been closed with 2.0 
interrupted silk and the subcuticular with 4-0 as well 

as the skin with 4-0. No drains were employed. 

"Patient's condition remained good. Returned 
to recovery room in good condition. : 
"Date of transcription: 2-11-59." . 

(Signed) "W. T. Spence." ! 

Q. Mr. Loughery, I believe you stated that you do consider 
a laminectomy a surgical procedure? A. Yes, sir. i 

Q. Will you find in your hospital records any, consent to 
the performance of that operation ? 

* * * 
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Q. Referring now to the February 10, 1959, operation. 
A. Yes, sir. There are two. 

Q. You are directing my attention now to page 257? 

THE COURT: He is asking you a question. 

A. Yes, sir. Yes, sir. 

BY MR. DAVIS: 

Q. Will you show me where that is signed by the patient? 
A. It is not signed by the patient. 

THE COURT: Do you have any other that is signed by the 
patient? A. Yes, sir. 

Q. Or his legal guardian, for the February 10, 1959, 
operation? A. Yes, sir. 

Q. Will you refer to that, please ? 

You are referring now to the paper labeled "Admitting Sheet"? 

A. The label is "Front Sheet." 

THE COURT: Front sheet, page 42 of the records. 

A. The reverse side. 

Q. You are referring to the reverse side. A. Yes. 

* * * * * 

MR. DAVIS: This page, which is the reverse side of the 
so-called Front Sheet is headed, ''Consents and Releases." 

"This is to certify that I, the undersigned: 

"1. Consent to the administration upon the patient 
named on the other side of this sheet such medications and 
treatments as may be considered necessary or advisable. 

"2. Authorize the release of any information from 
hospital records as required by my insurance company or 
other reimbursing agency. 


"3. Release the hospital from any responsibility 


for valuables, money, personal or other possessions which 
are not deposited by me with the hospital depositary. 
"Exceptions, if any: (blank). 
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"Patient's signature: Jerry W. Canterbury. 
"Date: (blank). | 
"Relationship to patient: (blank). : 

Q. Mr. Loughery, I show you the other side of this page 42 
and I direct your attention to the name of the patient, Jerry W. Canterbury. 
You have his birthdate inserted, do you not, 3/12/39? | A. Yes, sir. 

Q. You knew on that date, which was the very date of his 
admission, that he was a minor, under twenty-one, did you not? A. I 
am not aware of the definition of a minor. 

Q. The legal definition of a minor is any -- | 

MR. MURPHY: [object -- | 

THE COURT: Justa minute, just a minute, counsel. 
Did you have anything to do with the preparation of that 


sheet? 
| 


THE WITNESS: No, sir. | 
THE COURT: Allright. Will you proceed with another 


question ? 
MR. DAVIS: All right. 
Q. Earlier this morning your counsel handed me what has 
been identified as Exhibit 3, which are the By-laws of 
Medical Staff, Washington Hospital Center, Revised October 1958. 
I offer this in evidence, if your Honor please. 
MR. LASKEY: If the Court please, I would like to approach 
the bench with respect to this. | 
THE COURT: All right. 
(The following proceedings were had at the bench, 
out of the hearing of the jury:) 
MR. DAVIS: Iam offering the portion I have clipped, your 
Honor. | 
THE COURT: Allright. Just a minute. 
What he wants to offer is this part "operating room, operat- 
ing permit." It is on the third from the last page. This was adopted 
on March 2, 1959. | 
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What is your objection? 

MR. LASKEY: The basis of my objection is that the stand- 
ard prevailing in the District is as stated in the case of Garfield 
Memorial Hospital v. Marshall, which has been previously cited. 

Contrary to what I understood counsel to say, this decision 
is still in force and effect, having been reaffirmed expressly by the 


Court of Appeals in the past year in the case of Alden v. Providence 


Hospital, already cited. 

THE COURT: Just a minute. 

MR. LASKEY: The basis of my objection is that it is not the 
by-laws and standards of this hospital, but it is the standards prevail- 
ing in the District. This hospital may and should be encouraged to 
adopt higher standards for its own, but it is to be judged by the stand- 
ards prevailing in the District and not its own standards which may be 
greater than the prevailing standards. 

THE COURT: Iwill reserve ruling. I have not hada chance 
to look at these other authorities. I could not look at everything in the 
ten minutes. So I will reserve ruling on this at this time. 

MR. DAVIS: All right, your Honor. 

* * * 

BY MR. DAVIS: 

Q. Referring back now to the Front Sheet, I believe you 
said a moment ago you did not know what the definition of a minor was. 
A. That is correct. 

Q. Do you know that a minor is a person -- 

MR. MURPHY: I object. 

BY MR. DAVIE: 

Q. -- under twenty-one years of age -- 

THE COURT: This objection was sustained before. Will 
you proceed to something else, counsel? 

If you wish the Court at an appropriate time to instruct the 
jury about any matter, why, you may request the Court so to do. 


BY MR. DAVIS: 
Q. Why was this signature of the patient not dated? A. Is 
this to me, sir? 
Q. Yes, you are the witness. A. I cannot heures 
Q. Why was it not witnessed? A. There is no request for 
a witness to the signature there. ! 


Q. Don't your own hospital's regulations require the signa- 


ture in the presence of one disinterested witness ? 

MR. LASKEY: I object. 

THE COURT: Sustained. 

Counsel, will you please proceed with some question that the 
Court has not withheld a ruling upon? Iam certain that you realize 
that it is not good practice to attempt to bring into evidence something 
that the Court has said it will consider at a later date. | 
BY MR. DAVIS: | 

Q. Am I correct in understanding that this signature was 
ostensibly placed there on February 4th, the date of his original 
admission? A. Yes, sir. | 

Q. Now I refer you to the next page, which is page 43, of 
Exhibit 1, under the heading of "History of Present ness, " which 
reads this way: | 

"This 19-year old white male was in good health 

until two weeks before Christmas, when he began having 

stiffness on the right side of the neck, which he was told 

was neuralgia. Pain has not subsided, and he has diffi- 

culty in holding head up because he feels as though neck 

muscles fatigue so easily." | 

That did not indicate any emergency, did it, Mr. Loughery ? 

MR. MURPHY: If your Honor please, -- 

THE COURT: Sustained. 

J take it it is on the ground that he is not qualified to ex- 
press a medical opinion. 
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MR. MURPHY: Yes, your Honor. 

MR. LASKEY: Yes. 

THE COURT: All right. 

You are a hospital administrator ? 

THE WITNESS: Yes, sir. 

THE COURT: And is a large part of your time consumed 
with the business affairs of the hospital ? 

THE WITNESS: That is correct, sir. 

MR. DAVIS: He is also an adverse witness, if your Honor 
please, and managing -- 

THE COURT: All right, Iknow. But there is no reason to 
continue to ask questions that counsel can anticipate with one ruling 


upon an objection thereto. 


BY MR. DAVIS: 
Q. Do your by-laws of the medical staff define what is meant 


by an emergency ? 

MR. MURPHY: I object. 

MR. LASKEY: I object. 

THE COURT: Sustained. 

MR. DAVIS: He can answer yes or no, can't he, Your 
Honor ? 

THE COURT: The by-laws are the best evidence of what they 
state. 

MR. DAVIS: I have them right here. 

THE COURT: Just a minute, counsel. If it is admitted into 
evidence then that is a matter for the jury to read and see what the by- 
laws do state, if it becomes material, and it will be before the jury. 

MR. DAVIS: All right. 

THE COURT: Counsel is thoroughly familiar with the most 
fundamental, one of the most fundamental principles of law, that a 
written document is the best evidence of what it states. 
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MR. DAVIS: I do not want to bring this witness back this 
afternoon, if possible. | 

THE COURT: Well, it would be objectionable then, because 
the written document would be the best evidence of what it states. 

MR. DAVIS: I have offered it and your Honor has deferred 
ruling. 

THE COURT: Ihave deferred a ruling on it, and if it should 
be allowed in evidence on the ground that it is material then the jury 
can have it pointed out to you as to what it does state, flit is material. 
BY MR. DAVIS: | 

Q. Will you refer to the third surgical procedure, on March 27, 
1959, by Dr. Spence in your records? Find that, please. A. The date 
was what, sir ? 

Q. March 27, 1959. 

THE COURT: May I have the preceding question, I mean 
the real question? 

(Question read. ) 
THE COURT: You say he refers to it ~- 
MR. DAVIS: Iam asking him to refer to it in the records. 


* * x * * 

Q. Istand corrected. It is March 24. | 

If the Court please, I would like to read into evidence from 
page 91 of Exhibit 1. | 

THE COURT: Very well. You would like to read it to the 

jury at this time? 

MR. DAVIS: Yes, your Honor. 

THE COURT: It is already in evidence. 

This is a third operative procedure, dated 3/24/ 59, the 


same patient, Jerry Canterbury. 


"Pre-operative diagnosis: Spinal fluid A cyst, 


dorsal region. 
"Post-operative diagnosis: The same. 
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"Surgeon: Dr. Spence. Anesthesia: Pentothal, 
N20, 02. 

"Type of operation: Closure of dura and myoplasty. 

"Procedure: A midline incision was made and a 
smooth, cystic cavity entered, which contained clear spinal 
fluid.| Throughout the smooth lining of the cyst was followed 
down to the dura, a small opening was found and a suture was 
applied closing this leakage point. A capsule was stripped 
throughout and rough surfaces created in the muscle and the 
muscle undermined so that it could be pulled together as a 
separate layer. Following this, the skin was closed, again 


as a separate layer and no drainage was done. A dry dress- 


ing was applied and the patient returned to the operating 

room in good condition. Operative report. Date of tran- 

scription Mailed 7/21/59." 

(Signed) "W. T. Spence." 

Q. Does this comply with the regular business administra- 
tion of your hospital, to have a transcription of a surgical procedure 
done on March 24th mailed in to your hospital on July 21, some four 
months later? 

MR. LASKEY: I object, as having no bearing on the issues. 

THE COURT: Sustained. 

BY MR. DAVIS: 

Q. Mr. Loughery, there has been also identified as Ex- 
hibit 2 -- 

I would like to read this in evidence, to offer this in evi- 
dence, if your Honor please. 

* * 

BY MR. DAVIS: 

It is Exhibit 2 for identification. 

THE COURT: And it has to do with the treatment in the 
hospital or a record by somebody connected with the hospital ? 
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MR. DAVIS: Yes, your Honor. 
THE COURT: Well, you have no objection, have you? 
MR. LASKEY: No, your Honor. 
THE COURT: Allright. It will be received. 
(Exhibit marked Plaintiff's Exhibit 2 for identifica- 
tion was received in evidence. ) | 
MR. DAVIS: Ladies and gentlemen, Exhibit 2, on the head- 
ing, ''Washington Hospital Center, Incident Sheet": | 
“Ward or room: 4E-9A | 
"Case History No. 05-11-44. 
"Date: 2/12/59 
"Name of patient: Canterbury. 
"Address: 800 A St. S. E. 
"Diagnosis: Possible disc. 
"Dr. W. Spence. 
"Date of Admission: 2/4/59 
"Days Post-Operative: 7. | 
“Time incident occurred: 6:50 A.M. | 
"Fill in by nurse reporting incident, description 


of incident: 
"Mr. Canterbury sat up on side of bed with the 
intention of being able to void. He slipped off side of bed 
grabbing on to chair. He did not strike his head or fall 
hard, just shaken was patient's statement. | 
"Bedside rails were up. The floor supervisor 
was notified. Dr. Rubin to see patient. i 
"Temperature 100, pulse 88, respiration 22, blood 
pressure, 110/60. | 
"The orderly and nurse assisted patient into bed. 
"To whom reported: Dr. Rubin. 
"Time; 6:20 A.M. | 
"Seen by Dr. Rubin, time 8:00 A. M. supervisor, 
6:55 A.M. Mrs. Chappell. Seen by Supervisor, 
6:56 A. M." 
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(Signed) "Mrs. Chappell." 

(Signed) Mary Bergborn, R.N." 

Below that: "To be filled in by doctor. Remarks 
after examination of patient involved: No apparent injury. 
Feels numbness and parasthesia, no sensory loss." 

(Signed) "Dr. J. Rubin." 

On the reverse side, under date of 2/13/59: 

"No further findings this A.M. following incident. "' 


(Signed) "L. Strauss." 
While ‘Mr. Loughery is here, if your Honor please, I will 
formally offer as Plaintiff's Exhibit 4 what has been identified as 
Exhibit 4, the five basic publications of the Joint Commission on 


Accreditation of Hospitals. 
THE COURT: This is dated 1964? 
MR. DAVIS: Yes, your Honor. 
MR. LASKEY: Objection. 
MR. MURPHY: Objection. 
THE COURT: Sustained. 
MR. DAVIS: That is all I have with this witness at this 
time, if your Honor please. 
THE COURT: All right. You may cross examine. 
MR. MURPHY: Ihave no questions, your Honor. 
THE COURT: Do you have any questions, Mr. Laskey? 
CROSS EXAMINATION 
BY MR. LASKEY: 
Q. Mr. Loughery, in the course of your examination by 
Mr. Davis, I understood you to respond to a question of Mr. Davis 
as follows. The question in substance was: 
"Question: Does the hospital have a policy or 
did the hospital have a policy with respect to consents 
of patients in February of 1959?" 
I understood your answer to be, "Yes, ' and I understood 
that to mean that, yes, the hospital had a policy. Is that correct? 
A. Yes. 
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Q. And that was the extent of your answer? A. Yes, sir. 
MR. LASKEY: Thank you. | 
REDIRECT EXAMINATION | 
BY MR. DAVIS: | 
Q. Allright. Iwould like to ask you now, what was that 
policy ? 
* * * * | * 
Q. What was your policy as to consents in 1959 A. I 
don't have the policy document with me, sir. 
Q. Is the policy reflected in the by-laws? 1 . May I see? 
Q. Yes. | 
MR. LASKEY: May Iinquire what document that is, your 
Honor ? : 
MR. DAVIS: By-Laws i 
THE COURT: I think it is Exhibit 3. Is that correct? 
MR. DAVIS: Yes, your Honor. | 
THE COURT: Exhibit 3 for identification. 
Did you ask him to read it to himself? 
MR, DAVIS: Yes, your Honor. 
THE WITNESS: Your question again? 
BY MR. DAVIS: | 


Q. Iasked you what was your policy, and you Said you did 


not have the document, and I asked you if that will refresh your mem- 
ory. A. Yes. 7 

Q. Does that refresh yourmemory? A. Yes. 

Q. What was your policy in 1959 as to consents ? 

THE WITNESS: Am I to read it, your Honor? 

THE COURT: No, you are not to read it. He asked you if 
this refreshed your recollection. Now he is asking. you, having re- 
freshed your recollection can you testify as to what the policy was, and 
not to read anything. ! 

You are asking him what his testimony is, is that it? 


148 
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MR. DAVIS: Yes, your Honor. 
THE COURT: Not to read anything. 
A. There was a policy in 1959 requiring a consent for surgery. 


BY MR. DAVIS: 
Q. Awritten consent, wasitnot? A. Yes, sir. 


Q. And what was your policy in case the patient happened 


tobe a minor? A. Thata legally responsible relative or guardian 
in writing or by telegram or by phone, I suppose, as the situation 
indicated. 

Q. You just injected in your last answer "by telephone." 
A. Yes, sir. 

THE COURT: That was his testimony. 
BY MR. DAVIS: 

Q. Was that your policy? A. Yes, Sir. 

Q. To refresh your memory, it simply said "by telegram", 
isn't that right, "in writing or by telegram" ? 

MR. MURPHY: If your Honor please, -- A. It -- 

THE COURT: Justa minute. What? 

MR. MURPHY: I think he is now trying to read it in evi- 


THE COURT: I know that is what he is trying to do. 

MR. DAVIS: He refreshed his memory from that -- 

THE COURT: Justa minute. That has nothing to do with it. 
BY MR. DAVIS: 

Q. Does your policy, as reflected in what you have just 
refreshed your memory by, say anything about telephone? A. It 
Says "as the situation dictates." 

Q. But it says nothing about telephone? A. No, sir. 

Q. It says "in writing or by telegram."" A. "As the 
Situation dictates." 

Q. What was your policy in 1959 as to witnessing any such 
consent to surgery? The succeeding paragraph. A. "in the pres- 
ence of one witness." 
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Q. It says "disinterested, does it not? A. No, sir. 
Q. Just one witness? A. Yes, sir. 
Q. In the case of Jerry W. Canterbury did rae comply with 


your policy in that respect? | 

MR. LASKEY: If the Court please, I don't think this witness 
has any direct knowledge. 

THE COURT: He has already testified he had no personal 
knowledge of what occurred at that time. The objection is sustained. 
BY MR. DAVIS: | 

Q. Referring again to page 42 of Exhibit 1, that is not 
dated, is it? A. No, sir. 

MR. LASKEY: Iobject. The document speaks for itself. 
Q. Not witnessed. | 
THE COURT: You have already asked him that and he has 


already answered it. 


MR. DAVIS: That is al!. You may be excused. 


* * * * 
JERRY W. CANTERBURY 
plaintiff herein, called as a witness in his own behalf, being first duly 
“Sworn, was examined and testified as follows: 


* * bd * 


DIRECT EXAMINATION 


BY MR. DAVIS: 

Q. Will you state your full name for the record? A. My 
name is Jerry W. Canterbury. i 

Q. Where do you live at the present time? A. Presently 
living at 1117 Richard Place, N. W., Canton, Ohio. : 

Q. How old are you, Mr. Canterbury? A. I am now 
twenty-nine years of age. | 

Q. Wil! you give us for the record your birthdate ? 
A. March 12, 1939. | 

Q. That makes you twenty-nine years of age at the present 
time? A. That is correct. | 
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Q. Where were you living in 1959? A. Iwas living at 
800 A Street, S. E., Washington, D. C. 

Q. Were you employed at that time? A. Yes, sir, I was. 

Q. By whom and in what capacity? A. I was employed by 
the Federal Bureau of Investigation as a clerk-typist, GS-3. 

Q. When did you first start your employment with the 
Federal Bureau of Investigation? A. January 6, 1958. 

Q. Referring back again to 1959, Mr. Canterbury, were 


both of your parents living at that time? A. No, sir, they were not. 
Q. What was the date of your father's death? A. My father 
passed away October 6th. I will have to be corrected on the year. It 


was either 1947 or 1948. 

Q. And in 1959, when you were here working with the F.B.I., 
where was your mother living? A. In West Virginia. 

Q. What particular town in West Virginia? A. A small 
town, community town, called Cyclone. That is spelled C-y-c-l-o-n-e. 

Q. So you started with the F.B.I. in January of 1958, did 
you say? A. That is correct. 

Ed * * * * 

Q. What was your physical condition during the entire year 
1958 when you were working with the F.B.I.? A. My health was in 
very good condition, except the latter part of '58, I became sort of 
lassitude, just tired feeling all the time, and that was the extent of it, 
just losing some weight, and tiredness. 

Q. And asa result of that condition did you consult any 
medical air? <A. Yes, sir, I did. 

Q. Whom did you first see? A. That would be Dr. Gitter. 

Q. Dr. Richard Gitter? A. Yes, sir, that is correct. 

Q. Where is his office, do yourecall? A. Itis on the 
corner of Sixth and East Capitol. 

Q. What did Dr. Gitter dofor you? A. Well, at the time 
he was giving me liver, iron and vitamin B shots. This persisted for 
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I would say around a couple of weeks or so. And then he suggested 
that I should go to Casualty Hospital for a complete examination, since 

I had not had one -- : 

Q. Can you fix the time when you were seeing Dr. Gitter? 
A. Istarted seeing Dr. Gitter, I believe it was, in August of 1958. 

Q. What was your specific complaint to Dr. Gitter? A. Just 
tiredness and --- | 

Q. Asa result of these iron shots and the other medications 
he prescribed did vou receive any relief? A. Right. It built up my 
strength, and I was getting along pretty good. | 

Q. When did you next consult any medical aid for any con- 
dition you then had in the latter part of 1958? A. Are you referring 
to after I went to the hospital and after Dr. Gitter had me admitted to 
the hospital for the examination, after that? | 

Q. Did you go to a hospital for a physical examination ? 
A. Yes, sir, I did. | 


| 
Q. What hospital was that? A. That was Casualty 


Hospital. | 
Q. Were you admitted as an in patient? A. Yes, sir, 

I was. | 

Q. How long were you cenfined? A. Four days. 

Q. Four days. What was done for you while in Casualty 
Hospital? A. A physical examination, metabolism test, blood tests. 
That's the only thing Irecall. I had never been toa hospital before, 
but it was a complete physical examination, whatever -- 

Q. Speak a little louder. Your voice is dropping. A. I 
said it was a complete physical examination. The only thing I recall 
was the blood test and the metabolism test. Whether there was any 
other thing included in this examination I don't recall. | 

Q. Aside from these specific tests of metabolism, and so 
forth, there was no specific treatment rendered, is that correct? 


A. Thatis correct. 


* *x * 
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Q. Aside from that four day hospitalization for the physical, 

did you then resume your work with the F.B.I.? A. That 
is correct. 

Q. When did you next consult any medical aid for any then 
present condition? A. It would be the latter part of December of 
1958. 

Q. Whom did you see at that time? A. At that time I went 
back to Dr. Gitter again. 

Q. What was your specific complaint to Dr. Gitter the latter 
part of December? A. It was severe pain in the neck region. 

Q. Neck region? A. What I would call the neck region, 
between the shoulder blades in this area back here. 

Q. Indicating now back of the right shoulder? A. Right. 
That is correct. 

Q. What did Dr. Gitter do for you concerning that com- 


plaint? A. He gave me some kind of medication that was in the 


pill form, and, to the best of my knowledge, he felt I had what he 
would call neuralgia. 

Q. Dr. Gitter told you that? A. That is correct. 

Q. Were you supplementing those treatments of Dr. Gitter 
by medication by anyone connected with the health clinic of the F.B.I. ? 
A. Right. I went to them also. 

Q. When did you go to the health clinic of the F.B.I. ? 

A. That would be the day after the pain took place. I was working on 
the afternoon shift, and when -- 

Q. This would be the latter part of December, 1958? A. The 
last part, correct, sir. 

Q. When did you next consult any specific medical doctor ? 
A. That would be in the first part of January of '59. 

Q. Whom did you see at that time? A. That would be Dr. 
Bowie, located at 3rd and Constitution, N. E. 
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Q. What specific complaint did you make to Dr. Bowie on 
that occasion? A. The same as the complaint given to Dr. Gitter. 

Q. What if anything did Dr. Bowie do for you? A. Dr. 
Bowie also gave me medication, which, according to the best recollec- 
tion I have, he felt was nerve trouble or cold in the region of the sharp 

pain in the neck. ! 

a. How many times did you see Dr. Bowie? A. Irecall 
one occasion. J think maybe there were two, but I recall one occasion 
going to Dr. Bowie. | 


Q. Aside from prescribing certain medication did he render 


any specific treatment? A. No, sir, he did not. 

Q. Where did you go for the Christmas Holidays in 1958? 
A. Iwent to my home in West Virginia. 

Q. And visited your mother? A. Thatis correct. 

Q. While there did you have any treatment for this pain in 
the neck, the so-called neuralgia? A. Well, just me treatments 
from my mother. 

Q. What did she do for you? A. That would consist of hot 
water bottle, and at that time rubbing with Bengue, Baume Bengue, the 
ointment. | 

Q. When vou returned to Washington from the Christmas 
holidays and after you saw Dr. Bowie this one time in early January, 
1959, did you get any relief from Dr. Bowie's medication? A. I 
cannot say that I received any great relief. However, ‘the pain at that 

time, the sharp pain, that Iwas having, the trouble, was 
something that I was used te after the couple of weeks that it started, 
and J still had the pain, but I couldn't say the medication gave me that 
much relief. 

Q. Even though you had this neck pain were ba working 
regularly? A. That is correct. 

Q. When you got no relief from this medication of Dr. 
Gitter and Dr. Bowie what did you next do? A. Well, I continued to 
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see the health service at the Federal Bureau of Investigation in regards 
to the pain I was having in the neck region. 
Q. Did there come a time when the health service made any 


specific recommendation to you? A. After this pain had continued 


from the latter part of December, starting around December 21st, through 
the middle part of January of 1959, the Health Service suggested that 
since the pain was still there that I should contact a neurosurgeon, a 
specialist in this field. 

Q. And did you ask them to suggest a particular specialist? 
A. Thatis correct. lIasked them to suggest. 

Q. Didthey doso? A. No, sir, they would not. 

Q. Pursuant to that recommendation what did you then do? 
A. After J had asked the Health Service nurses to suggest a neuro- 
surgeon to me they advised me they would not do this, but for me to 
call the medical association located in D. C. and ask for names of 
neurosurgeons. 

Q. Are you referring to the D. C. Medical Society? A. I 
assume the D. C. Medical Society, located on Connecticut Avenue, if 
I recall correctly. 

* * *x * * 

Q. Pursuant to that suggestion did you call the Medical 
Society? A. Yes, sir, I did. 

Q. Did you ask them for the names of any neurosurgeons ? 
A. Yes, sir, I did. 

@. And did they give you any names of any? A. Yes, 
they did. 

Q. What names did they give you? A. They gave me Dr. Rizzoli 
and Dr. William Thornton Spence. 

Q. Thatis Dr. Hugo V. Rizzoli and Dr. William T. Spence, 
and was that the order in which they gave them to you? A. They gave 
me in those orders. 
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Q. And which of the two doctors did you call first? A. The 
first one I called was the one who was written down first, Dr. Rizzoli. 

Q. Were you able to contact Dr. Rizzoli? A. No, sir, I 
was not. : 

Q. For what reason? <A. He was out of town on vacation, 
if Irecall correctly, at that time. | 


Q. And did you then call the second name, Dr. Spence ? 
A. Yes, sir, I did. | 
Q. Were you able to make contact with Dr. Spence? A. I 


made a contact with his nurse. 

Q. Asa result of that contact was an appointment made for 
you to come to his office? A. That is correct. | 

* * 5 * * 

Q. Asa result of the making of that appointment did you 
go in to Dr. Spence's office? A. Yes, sir, I did. : 

Q. And did he examine you physically at that time? A. Yes, 
‘sir, he did. 

Q. What was the type of examination he gave you? A. Well, 
the only thing Ican best describe it is the way it took place, and he 
checked the blood pressure, I guess it's the stethoscope that he used, 
and he listened to your lungs, and so forth, and he then did, Iassume, 
I think they call it a mallet test for your reflections. He used, I don't 
know, tongs, I guess they call them, that they give the tone, the needle 
test, if the sensation was greater in one part than in the other part. 
That's the best I can describe it. | 

Q. This was done in his office? A. That is correct. 

Q. Do you recall how long this examination took ? A. I 
would say the examination took approximately forty-five minutes. 

Q. Included in the examination was the use of the stethoscope 
to listen to your heart and your lungs? A. That is correct. 

Q. He did a reflex test with a mallet on your knee? A. That 
is correct. | 
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Q. The pinprick test for sensation? A. Well, I don't know 
what you call it, but it was a pin of some sort they used. 

Q. As a result of those tests did Dr. Spence give you any 
diagnosis as to what he felt was wrong? A. No, he told me he couldn't 


find anything, and he suggested that I go to a hospital or a place where 


they would take x-rays. 

Q. Going back for a moment, what specific complaint did 
you make to Dr. Spence as to anything then wrong with you? A. The 
same as [ had, the complaint J had given Dr. Bowie and Dr. Gitter. 

I went to him for the pain in the shoulder region, in the right shoulder 
ane neck area. 

Q. The shoulder and the neck? A. Right. 

Q. Asa result of that examination where did Dr. Spence 

refer you for any diagnostic aid such as x-rays? A. He 
did not refer me to any specific place to have the x-rays made. He 
asked me what area I lived in, and when I gave him 800 A Street, S.E. 
he then suggested that the Casualty Hospital is close by, only two 
blocks away. 

Q. And did Dr. Spence give you a prescription pad to indi- 
cate what part of your body he wanted x-rays? A. This I don't re- 
call, whether he gave me a note stating what x-rays to have or whether 
he called the hospital. This I don't recall. 

Q. But you did go to Casualty Hospital? A. That is cor~ 
rect. 

Q. Can you fix the date of that visit? A. No, I would have 
to say it was within I would say the next day after I visited him, which 
would be the latter part of January. 

Q. The next day after his examination of you? A. Let's 
say the next day after or a couple of days after. 

Q. What part of your anatomy was x-rayed by Casualty 
Hospital? A. The spinal region. 
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Q. What part of the spinal region? A. Well, if Irecall 

correctly, they took either four or five x-rays, lying on 
the side, they took one of the spine, lying on my back with my mouth 
open, they took one x-ray that way, they took one through the chest. 
I recall these. | 

Q. After the taking of these x-rays what if anything did you 
do with the x-rays? A. The x-rays were not completed at that 
time. I had to go back the next day and pick up the x-rays and take 
them back to Dr. Spence's office, which I did. | 

Q. Ibelieve you said the x-rays were not finished. Do you 
mean by that they were not developed? A. Thatis correct, sir. 

Q. You didn't have any other x-rays taken? | A. No, sir, 
I did not. | 

Q. And they didn't give you what is known medically asa 
wet plate reading of those x-rays, didthey? A. No, sir, they did 
not. i 

Q. When did you go back to pick up these x-rays? ACL 
believe, if Iam correct, it was the next day that I went back and 
picked them up. | 
Q. What did you do with them? A. I then took the x-rays 

back to Dr. Spence's office. | 

Q. On that occasion, your second trip to Dr. Spence's 
office, was he present? A. Yes, he was. 

Q. Did you see him then? A. Yes, I did. : 

Q. Did he read these x-rays through what is known as a 
view box in your presence? A. Yes, he did. 

Q. What if anything did he tell you as to what if anything he 

saw in the x-rays? A. The x-rays were negative, they showed 
nothing. 


Q. He told you the x-rays were negative? A. That is 


correct. 
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Q. What was your next contact with Dr. Spence? <A. Well, 
at the time that he checked the x-rays in his office nothing could be 
located in the x-rays, he stated to me that there was one definite way 
of locating the trouble, and that would be to hospitalize me and do 
what is called a myelogram. 

Q. Asia result of that suggestion or recommendation were 
you hospitalized? A. Yes, J was. 

Q. Onwhat date? A. February 4, 1959. 

Q. That was in the Washington Hospital Center? A. That 
is correct. 

Q. On'the very date of admission, February 4, 1959, did 
you give the hospital a history of anything then presently wrong with 
you? A. Igave them the condition, the questions they asked me at 
that time. 

Q. You heard me read from the record a little earlier about 
the history of present illness. A. Thatis correct, sir. 

Q. Pain in the neck for about two weeks prior to Christmas? 
A. Thatis correct, sir. 

Q. What happened, what was done for you in Washington 


Hospital Center on the very date of your admission, February 4th? 


A. Iwas given a myelogram the same day. 

Q. And would you describe to the jury what is meant by a 
myelogram? A. Well, I would describe what they didto me. Iwas 

taken from the floor -- I was admitted to the fourth floor, I 
was taken from the floor after being given a sedative. I was taken to, 
Iassume, what they would call the laboratory where these x-rays are 
made or the myelogram is done. There I was placed on a table which 
tilted in different positions. Ido recall Dr. Spence injecting a needle 
into the spine. He said, "Now, this will sting at first." 

Q. What part of the spine? A. That would be the lower 
part, down near the end of the spine. 
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Q. Asa result of that spinal puncture, what happened? 


A. Well, after they had completed this myelogram Dr. Spence, after 
the lights were put on and I was placed back from the table back on the 
stretcher to take me back to the fourth -- 

Q. Tell us more about the myelogram. The reason for this 
Spinal puncture was to withdraw the spinal fluid, was it not? A. With- 
draw the fluid and also inject the dye. : 

Q. After the spinal fluid is withdrawn they then inject a panto- 
paque dye, isn't that true? A. That I don't know. They injected some- 

thing. At least they told me they were putting adyein. Of 
course, I couldn't see. 

Q. Then you were taken to the x-ray room aind put on the tilt- 
able x-ray table, correct? A. Well, if I recall correctly, you are 
placed on the table before the dye is even injected into the spine. 

Q. Asa result of the myelogram did Dr. Spence then tell you 
what if anything the myelogram showed? A. After the myelogram was 
completed, as I say, a scratch was put on my back, I assume it was just 
a fine needle scratch of some sort to make an identification mark. Dr. 
Spence then told me there was a malfunction somewhere in the spine, 
that the dye had a certain channel to run its course. If it branched out 
of that course there was trouble in the area, and where he had scratched 
the back they had located a malfunction, and he thought that I had a possi- 
ble ruptured disc and that it would take an operation to correct it. 

Q. He said he thought you had a possible ruptured disc ? 

A. That is the words he used, sir. 

Q. At what part of your spine, did he say? | A. At the loca- 

tion where the mark or the x mark was put. It was near the 
neck region in the middle part of the back. | 

Q. In the cervical spine do you mean or the dorsal spine ? 

A. Well, I think at that time they were referred to either as thoracics 
or the dorsal. I don't know whether this is the same, bt it is in the upper 
part of the back. 
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Q. His impression or diagnosis was that you had a rup- 
tured disc in the dorsal spine, right? A. This Idon'trecall. As J 
say, exactly what terminology he used, except it was in the general 


location of the pain. 
ok * * * * 

Q. What part of your back was this mark puton? A. In 

the higher region of the back. 

Q. Indicate to the jury. A. Around (indicating). 

Q. You are indicating now between the shoulder blades? 

A. Thatis correct, sir. 

Q. Mr. Canterbury, were you informed by Dr. Spence thata 
myelogram is known medically as a surgical procedure? 

MR. MURPHY: If your Honor please, I object. 

THE COURT: May I have the question? 

(Question read. ) 

THE COURT: Is it on the ground that the question is not put 
in the usual manner for direct examination? 

MR. MURPHY: Yes, your Honor. 

THE COURT: Allright. The objection is sustained. 

You can ask him what was said. 

BY MR. DAVIS: 

Q. What was said by Dr. Spence prior to the taking of this 
myelogram, about this diagnostic procedure or diagnostic aid myelo- 
gram? <A. The only thing, as I say, the only thing that he told me 
in the office is that the only way he would be able to detect it if there 

was any specific trouble in my neck region or between the 
shoulders would be to admit me to the hospital and do what is called a 
myelogram. 

Q. Had you ever had a myelogram in your life up to that 
time? A. No, sir, I had never even heard of the word. 


Q. Had you ever hada spinal puncture? A. No, sir. 
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Q. Did you ever have spinal fluid taken out of your spinal 
column? A. No, sir, I have never. | 

Q. Did you sign a written consent for that vee of diagnostic 
procedure? A. Not to my recollection, sir. 

Q. Did Dr. Spence advise you of the possibility of any danger 
in taking a myelogram? A. No, sir, there was none. 

* * * * * 

Q. After taking of the myelogram what did Dr. Spence then 
tell you as to what his procedure was for proposed surgery ? A. The 
only thing he told me is, as I stated before, the myelogram had showed 
up a malfunction in the spine in the region, that I had what is called or 
what he termed, quoting him as stating, a possible ruptured disc and 
it would take an operation to correct it. 

Q. Did you ask him what if any type of operation he pro- 
posed todo? A. No, sir, Idid not, because I didn't even know what 
a disc was. 

Q. Did he tell you what type of operation he | proposed to do? 

A. No, sir, he did not. 


Q. Did he tell you anything about whether is not the surgery 


he did propose involved any element of risk? 

MR. MURPHY: If your Honor please, counsel insists on -- 

THE COURT: Yes, Iam going to sustain the objection. 

Ask him, what was he told about this supe 
BY MR. DAVIS: 

Q. What were you told by Dr. Spence as to this proposed 
surgery he contemplated doing? A. As I stated before, he just 
merely told me I had a possible ruptured disc, it would take an opera- 
tion to correct it, and that was the extent of the explanation. There 
was no going into detail of the after effects or anything. J asked him 
if this was a serious operation, and he quoted me saying no more 
serious than an ordinary every day operation. I asked him if my 
mother would be needed for this. Of course, I assumed him taking 


into consideration -- 

MR. LASKEY: I object. 

MR. MURPHY: I object to the assumption. 

THE COURT: Justa minute. What is your objection? 

MR. LASKEY: My objection is to the assumption. The 
witness said he assumed something and he started to tell us what he 
assumed, and not what Dr. Spence said. 

THE COURT: You were asked what the conversation was, 
Mr. Canterbury. So don't tell us what your impressions were. Just 
say what the words were. If you don't remember the exact words, 
what the substance was. 

THE WITNESS: Well, as stated before, J asked him if my 
mother would be needed for this operation, and he said no, she 
would not, and I explained to him the location we lived in in West 
Virginia, that there was no phone, if Iwas to contact her it would 
have to go through a neighbor who would walk to our home and advise 
her of this, and he said that she would not be needed but if she wanted 
to call he would be glad to talk to her. 

Q. As J understand your testimony, he specifically told 
you that this was no more serious than an ordinary operation or 
ordinary every day operation, I think you said? A. That is correct. 

MR. MURPHY: Counsel is repeating the testimony. 

THE COURT: Yes. After this, counsel, if you have a 
question merely ask the question. The jury has heard the testimony 

and they know what his testimony is. So don't you ask him 
what his testimony was. Just ask him a question. 

BY MR. DAVIS: 
Q. According to Exhibit 1, the hospital records, a laminec- 


tomy at D3, -4 and -5 was performed on you on February 10, 1959, 
six days after this myelogram. Is thatcorrect? A. That is cor- 


rect, sir. 
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Q. Did you sign any written consent for that operation? 
A. Not to my knowledge, sir. 

Q. Did your mother sign any written consent to that opera- 
tion? A. She would never, she couldn't sign it because she was not 
here at that time. | 

Q. Referring again to February 10, the date of the laminec- 
tomy, do you recall what type of anesthesia was used? | A. Idon't 
recall any by name, because all this medical terminology is new to 
me, as far as the names of anesthetics and so forth. I do know that 
before I was taken to the operating room I was given what they calla 

pre-op, I heard the nurses call these pre-ops, which was 
an injection and a small capsule. 

Q. Do you know what is meant by a local anesthetic, when 
you have a tooth extracted you get a shot of novocaine -- A. Correct, 
I understand that. | 

Q. You are fully conscious when you have a' eee pulled. 

A. That is correct. 

Q. You know what is meant by a general anesthetic? is 1 

can't say that I know right offhand what it means. 


Q. During this operation were you conscious or unconscious ? 


A. No, I was unconscious during the operation. 

Q. According to the hospital records you were given nitrous 
oxide and sodium pentothol, which is a general anesthesia, correct? 
A. Iwas given some injection into the arm, sir. I recall that. 

Q. Do you recall when you went into the operating room on 
February 10, 1959? A. It was shortly after 1:00 P. M. on February 
10th. | 

Q. Do you recall what time it was when you came out of 
the recovery room? A. No, sir, Ido not recall coming out of the 
recovery room. | 

Q. Were you ever informed by Dr. Spence how long that 
first surgical procedure had taken? A. No, sir, I never was. 
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Q. Being under the administration of a general anesthetic, 


you don't know what Dr. Spence did to your body on that occasion, do 


you? A. No, sir, I do not. 
* * * * * 

Q. While you were under the influence of the general anes- 
thesia were youvable to hear anything that the doctor and his assistants 
were talking about? A. No, sir. 

Q. Mr. Canterbury, was there any friend of yours with you 

at the Washington Hospital Center who stayed outside the 
recovery room waiting for that operation to be concluded? A. Yes, 
Sir, there was one. 

Q. Who was that? A. That was Mr. W. G. Stoneburner, 
Jr. 

* * * * cd 

Q. After leaving the recovery room and being returned to 
your own room what was your condition immediately following this 
surgery of February 10? A. After I was returned to my room? 

Q. Yes. A. Well, the only thing I recall was early in 
the morning waking up with severe pain, what I call severe pain, to 
my feelings, and the nurse responded to my groaning. Iwas stationed, 
my room was close to the nurses' quarters or the nurses' station, 
and she asked what the trouble was, and I stated to her that I was hav- 
ing a lot of pain. She then left the room and returned shortly with 
another injection of some sort. 

Q. You are referring now to the early morning of February 11, 
1959? A. That is correct. 

Q. And in response to your statement to the nurse about 
pain what did she do? A. After she asked me what the trouble was I 
stated I was having pain. She then left the room and returned with an 
injection. 

Q. What kind of an injection, do yourecall? A. No, sir, 
I don't recall. 
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Q. Was it a medication to relieve pain? A. I assume So. 

Q. What was your course throughout the day of February 11, 
1959? A. This I don't recall too much, because just coming out of 
surgery and being given the medication for the pain, and so forth, I 
was just drowsed and drugged on and off throughout the day. 

Q. What was the next thing that happened while you were in 
the hospital of an unusual nature ? A. Would you rephrase that 
again, sir? : 

Q. After February 11 and after this first surgery, the 
laminectomy, what was the next thing that happened to you that was out 
of the ordinary ? A. Well,after being given the injection for the 
pain around, I would assume around 3:00 o'clock in the morning, 3:00 
or 3:30, I was looking at my watch which was on the night stand by the 
bed, around 5:00 o'clock that morning or before daylight when I woke 
up again I wanted to void but I could not void, and I rang the bell for 
assistance and the nurse came in and asked me what the problem was, 
and I stated to her that my water had backed up and I wanted to void 
but I couldn't. She then raised the head of the bed, lowered the rail, 

handed me the urinal, and then left the room, and when the 
head of the bed was raised I was more in a sitting position in the bed, 
and from there I went out on the floor face down, beside the bed. 

Q. Was anyone in the room at that time? A. No, sir, 
there was no one except the other patient in the room. | 

Q. You say you had rung the night bell? A. That is 


correct. 


Q. Did the nurse respond when you told her what you wanted 
| 


todo? <A. Yes, sir. 

Q. What did she do at that time? A. Well, as I stated, 
she raised the head of the bed, lowered the rail, the side rail, which 
would be on my right side, handed me the urinal and left me the room, 


and asked me to ring whenever I was finished. 
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Q. Were you fully out of the bed at that time, standing? 
A. No, sir, I was lying in bed. 

Q. Lyinginbed? A. Yes, Sir. 

Q. When you fell after she had lowered the bed railing how 
did you fall? A. I fell face down. 

Q. Onthe floor? A. That is correct. 

Q. Did the nurse offer you any assistance in your attempt 
to void on that occasion? A. No, sir, she did not. 

Q. Did she call any orderly in the hospital to assist you in 
voiding? A. No, sir, she did not. 

Q. Asa result of that fall how did you ultimately get back 
up on your feet? A. Well, the visiting chair, the chair which is 
located beside each bed in the hospital, is on the same side as I fell 
out on the right side, and I managed to pull myself to the chair, and 
the bed bell which was attached to the night rail, the rail on the bed, 
since the rail was down the bell was close to the floor at that time at 
that level, and I managed to ring the bell, and then the first nurse 
came in and seen what had happened, and she tried to assist me in 
getting back to bed, but she couldn't do anything by herself. She then 
left the room and returned with another, with an orderly, and both of 
them tried to get me back in bed, but I was just dead weight. Both of 

them could not lift me or help me get into a standing posi- 
tion, and the third or second nurse was brought into the room, making 
a total of three. All three of them were able to stand me up beside 
the bed and they put meinastanding position, they still could not pick 
up my whole body and put it back in bed, and they stood me up beside 
the bed and then just pushed me back to where I just fell over on the 
bed and they picked up my feet and placed them in bed, or my legs. 

MR. DAVIS: May I see Exhibit 2, please? 

Q. Mr. Canterbury, there has been received in evidence 


Exhibit 2, what is known as an incident sheet. Did you have one or 


more than one fall while you were in the Washington Hospital Center ? 
A. Ionly had one fall. 
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Q. You fix it as of the morning of February 1 ? <A. That 
is correct. | 

@. What time do youfixit? A. Iput it around I would 
say 5:00, 5:30, in that neighborhood there. 

THE COURT: This was 5:30 A.M. ? 

THE WITNESS: Yes, sir, that wouldbe -- | 

THE COURT: The morning of February 11? | 

THE WITNESS: That is correct, your Honor. 

BY MR. DAVIS: 

Q. So asa result of this fall that you have just described 
were you interviewed by any of the hospital personnel ? | A. Not to 
my recollection, sir. | 

Q. Did you ever hear ofa[r. J. Rubin? A. Well, the 
name sounds familiar, but -- outside of just sounding familiar to me, 
that's all. | 


Q. Did you ever make a statement to any of the hospital 


personnel that vou were just shaken, that you did not fall hard? A. No, 
sir, not that I can recall making that statement. | 

Q. Do you recall being examined in connection with the fall 
you have just described? A. No, sir, I don't -- | 

Q. On the following day? A. No, sir, I don't. 

Q. Following this fall that you have described on February 11, 
1959, what was your condition after you were put back in bed, as you 
have described, by the two nurses and the orderly standing you and 

tipping you back in bed, what was your condition then ? 
A. Well, I really can't say what my condition was. I mean just com- 
ing out of surgery like that, as I stated before, and being drugged and 
drowsy, I really can't say what the condition was. | 

Q. Did there come a time when you noticed that your lower 
extremities were paralyzed? A. Yes, sir. That was later that day. 

Q. That is what Iam driving at. When did you first notice 
that on February 11th? A. This would be somewhere in the neighbor- 
hood of around 10:30 or 11:00 o'clock, before dinner that day. 
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Q. A.M. ? A. Yes, sir, A.M. on February 11th. 

Q. The same day of the fall? A. That is correct, sir. 

Q. Would you describe in a little more detail to the Court 
and jury what this condition of paralysis was, how much of it, the ex- 
tent of it? A. Well, after the surgery I was placed on my side, in 
other words, not to lie on my back where the incision was made. I was 
to lie on my side, and I was to be moved, changed from side to side, 

every'so many hours. Then around 10:30, 11:00 o'clock, 
that day, it seems like, you know, laying on one side too much, or 
cross your legs.too much, you get a stinging sensation like they had 
gone to sleep, and this started in the right leg. And later on that after- 
noon, that evening, it worked down to the left side, just like you would 


say that when you cut off the blood circulation, it had gone to sleep, is 


the way I would describe it. 
* * * * * 

THE COURT: Mr. Davis, you suggested that the Emmett 
case and Washington v. Butler stand for the proposition that the cur- 
rent rule in the Garfield case is no longer the rule in this circuit? 

MR. DAVIS: Yes, your Honor. It specifically held that no 
expert testimony was needed in hospital negligence cases. 

THE COURT: Yes. Actuall: it isthe Butler case, I don't think 
the Emmett, but they say there it was not needed, but they also point 
out that where you can carve out a situation where expert testimony is 
not needed then it is not needed. 

MR. DAVIS: Yes, that is right. 

THE COURT: Of course, we have not heard everything in 
this case, but I:can see that there could be a distinction, J mean I can 
see a reason for finding a decision of the Circuit in the Butler case as 
being a valid one and consistent with the general rule, because cer- 
tainly it would seem reasonable that a person who was inclined to dizzi- 

ness deserves some particular attention. So I agree with you 
on the fact of that case what you said was true, but I don't know whether 
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this case will be the same or not. Of course, time will tell on that. 
x * * * * 
JERRY W. CANTERBURY 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (resumed) 
| 


BY MR. DAVIS: 

Q. Mr. Canterbury, J believe that just before the lunch 
recess we were up to the date of February 11, 1959, and after you had 
had this fall you described you then were describing the paralysis of 
the lower limbs, extremities. Did there come a time that as a result 
of that condition you called any of the hospital personnel, by electric 
buzzer or otherwise? A. Immediately after the fall? 

Q. No. Iam talking about after you were put back in bed 
and you had this paralysis setin. A. No, there was no one sum- 
monsed. I mean this tingling sensation started, as I said before, in 


the morning hours, somewhere around 10:30 or 11:00. This was 


mentioned to the nurses on the floor that there was a tingling sensa- 


tion in the right leg at that time. 

Q. As the day wore on, what was the extent of that condition? 
Did it get better or get worse? A. No, it became worse. 

Q. Asa result of that did you call any of the medical staff 
of the hospital, interns or residents? A. No, sir, I did not. 

Q. Did there come a time as a result of that that you were 
slated for further surgery? A. Yes, sir, that evening. 

Q. You are referring to the evening of February 11th? 

A. That is correct. 

Q. Do you recall when you went into the operating room that 
evening ? A. Well, I don't recall the correct time, but it was 
shortly after dinner was served that evening. That is usually around 
5:00, in the neighborhood of 5:00 o'clock. Shortly after I had eaten 
what was on the tray, or tried to eat, it was just a tightness that 
started in my chest to the point where I was having difficulty in 
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breathing, as though someone just had a rope or something around your 
chest just pulling tighter and tighter, and it became very difficult to 
breathe. The nurses on duty and the interns were notified of this, and 


also Dr. Spence was called at home and notified, and I went into sur- 


gery that evening, and this was shortly after 6:00 o'clock, around 6:30, 


when I was taken from the room. 

Q. Do you know what type of surgery was performed that 
evening by Pr. Spence? A. The incision, the first incision was re- 
opened. That is what -- 

Q. The same incision in your back? A. The same incision 
was reopened, that's correct. 

Q. Was that performed under a general or a local anesthesia ? 
A. Under a local anesthesia. 

Q@. Local. That was done by Dr. Spence? A. Yes, sir, it 


Q. Is that the procedure that I read into evidence this morn- 
ing under date of February 12, 1959? 

MR. MURPHY: If your Honor please, this witness would not 
be capable of making that determination. 

THE COURT: Jn any event it is an improper question, counsel. 
BY MR, DAVIS: 

Q. Did you have an operation by Dr. Spence on February 12, 
1959 ? A. No, sir, I did not. 

Q. How long did that second operation take? A. Well, I 

recall during the operation, after I was taken from the room 
to the operating room, Dr. Spence was present in the operating room. 
I was given a local anesthetic, due to the fact that I had eaten shortly 
after, in the neighborhood of 5:00 P.M., and a general anesthetic could 
not be administered due to the fact that the food would still be in the 
stomach, the way it was explained tome. Therefore, no anesthetic 
could be given due to this. So I was given local anesthetic and I was 
placed on the operating table, I quite recall. I was awake, I was 
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placed face down, lying on my stomach, and then there were several 
blankets placed across my head, and it was drowsiness on and off 
throughout the operation. But Ido recall, because Dr. Spence would 
ask me to try to kick my legs or do things for him during the proced- 
ure of operation. But I do not recall what time that I did leave the 
operating room or come out of the operating room. The only thing I 
recall is it was early in the morning of the 12th when I was back in my 
room. | 

Q. At that time was your mother at the hospital? A. Yes, 
sir, she was. | 

Q. When had she gotten there, to your recollection? A. She 
had arrived at the hospital around 11:00 o'clock A. M. on February 11. 

Q. And were you informed of a conversation following this 
second surgical procedure between your mother and Dr. | Spence ? 
A. She related to me what ~- | 

Q. Without telling us what it was, do you know there was a 


conversation? <A. Yes. 


Q. After this second surgical procedure, what was your 


course in the hospital ? 
* * * * * 

A. Well, after the second operation I was just returned to 
my room, from the recovery room to my room where -- the remainder 
of the time I was in the hospital I was back in my room. | However, 
after the second operation was performed in March, I don't recall the 
correct date, but in the latter part of March the third operation had to 

be done because there was -- well, the way it was placed to 
me, which I know, the fluid somehow was getting into the incision and 
caused just a large hump on my back, and they tried to aspirate this 
from the incision while I was in my room with the needle, which they 
did several times, but it came back so I had to go back for the third 
surgery, which was explained to me by Dr. Spence that they only went 
in and resewed the incision because of the fact that while I was in bed 
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recovering from the first two operations, in movement of my shoulders, 
and so forth, the stitches had come loose, therefore allowing fluid and 
so forth to get into the incision. 

Q. ‘With what frequency between the second operation, which 


you say was February 11 and the hospital says was February 12, and 


the third operation, which J think Exhibit 1 shows was on March 24th, 
with what frequency were you administered drugs or medications for 
pain? A. Well, at any time that Iasked for medication for pain I 
mean J was givenit. I was given medication for pain quite often, as 
often as it was requested it was given to me, anda considerable amount 
of it. 

Q. While on this third surgical procedure I believe you re- 
mained in the hospital until May 17th? A. That is correct. 

Q. During that time were you seen either in consultation or 
were you examined by any urologist? A. Yes, sir. Dr. Dorman, I 
think it is Hamilton P. Dorman, was called in on the case. After the 
first surgery, when I was unable to void, I was catheterized and I re- 
mained catheterized until after the third operation. Then the catheter 
was removed to try to see if I could void on my own, which I had plenty 
of difficulty, Iwas unable to void. They had to recatheterize me, and 
then they started the process of removing the catheter, waking me every 
so many hours: during the night to go to the bathroom to try to void 
water, and this continued on and, as I say, then Dr. Dorman was called 
in on the case, and in April of 1959 he wanted to do a cystoscopic study 
on the bladder condition and the kidneys. 

This was around April 7th that he had scheduled this cysto- 
scopic study. However, it was cancelled, due to the fact that my 
mother had at that time gene back to West Virginia. So, therefore, 
the cystoscopic study was cancelled by Dr. Dorman until a call was 
placed by me to my mother in West Virginia. Well, I should say it 
was placed to the neighbors who in turn notified my mother I had called. 

She then returned the call to me. I explained to her what the 
doctor wanted to do, but he wou!d not do anything unless he had written 


permission from her. 

Q. You are referring toDr. Dorman? A. To Dr. Dorman, 
yes, that is correct, in regards to the cystoscopic studies. 

Q. Asa result of that call, your mother back to you at the 
hospital, did your mother ultimately send a telegraphic censent to the 
Washington Hospital Center? A. That is correct. 

MR. DAVIS: May I see FExhibit1, Mr. Laskey? 

Q. Ishow you from Exhibit 1, on page 261, a Western 
Union telegram dated April 9, 1959. Is that the telegram to which you 
have just made reference? A. That is correct, sir. | 

MR. DAVIS: If your Honor please, I would like to read this 


in evidence to the jury. 


THE COURT: In order that the record after this not be made 
unclear, will you say after this, "I would like to read this portion to 


the jury, " rather than reading it in evidence? 

MR. DAVIS: Very well. 

THE COURT: Because it is already in evidence. 

MR. DAVIS: The telegram referred to, ladies and gentle- 
men, reads: | 

"April 9, 1959 

"Mr. Jerry Canterbury. 

"Care of Washington Hospital Center: 

"I hereby give my consent to have surgical pro- 
cedure believed necessary performed on my son Jerry 
Canterbury." | 

(Signed) "Mother Canterbury" 
Q. As a result of that telegraphic consent did Dr. Dorman 
then perform a cystoscopy and other surgical procedures on you? 

A. Yes, sir, he did. | 
Q. And asa result of that treatment by Dr. Dorman what 

was your then condition, urologically speaking? A. Urologically 

speaking, the way Dr. Dorman had related to me, he stated after 
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he did the cystoscopic studies, which there was, according to his in- 
formation or the way he explained to me, there was a kidney stone 

removed from the bladder at that time. After he was completed with 
the cystoscopic studies he explained to me I had what is termed as a 


cord bladder, and a cord bladder, so to speak, the way the doctor ex- 


plained it to me, is just like an ordinary, say, a tub, you fill it with 


water, and when it won't hold any more it runs over, and 
that's the same way that my bladder is now and as it was at that time. 

Q. I want to make sure I understand you. Did I understand 
you correctly that following the first operation by Dr. Spence, Febru- 
ary 10th, not going up to the third operation on March 24th by Dr. 
Spence, you wore in your person a catheter ? A. That is correct. 

Q. Is that what is known as a Foley catheter? A. I don't 
know what a Foley catheter looks like. All I know is just a catheter. 

I mean it is inserted into the privates, which goes into the bladder 
and therefore it's just a direct drainage. 

Q. And you wore that daily for a month and a half, and it 
is inserted directly into the penis, is itnot? A. That is correct. 

Q. Toenable youto void? A. Right. It was changed on 
occasions, but ~- 

Q. Asa result of this surgery by Dr. Dorman was there 
any necessity of having you to continue the use of a catheter? A. Right. 
I continued the catheter. 

* * * * * 

Q. you were ultimately discharged, according to the 
hospital records, on May 17. What was your condition upon discharge? 
A. Well, my condition on discharge was walking with the aid of two 
crutches, no control over the bowel movement, no control over the 
bladder condition. 

mA Q. Going back for a moment to the date of your original 
admission on February 4th when you were sent in ostensibly for the 
myelogram, what if anything did Dr. Spence say to you as to the pro- 
posed length of your stay after this diagnostic procedure, referring 
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to the myelogram? A. Referring to the myelogram, I quite remem- 
ber, as I say, the only time I had ever been to a hospital was at the 
Casualty Hospital, and I discussed with him when he advised me he 
would have to put me in the hospital for the myelogram, J asked him 
how long it would take, and he said four days at the most for this test 


of the myelogram. 


Q. If you had been informed of any possibility of paralysis, 


such as you have described, what would have been your answer to Dr. 
Spence as to this proposed surgery on February 10th? | 

MR. MURPHY: I object. 

MR. LASKEY: I object. 

THE COURT: Yes, sustained. 

MR. DAVIS: If your Honor please, J think this ties in with 
the question of the informed consent, and the risks, and since there 
was no apparent emergency he would have a right to reject the surgery, 
and ~-- 


THE COURT: The Court has ruled. 
BY MR. DAVIS: 
Q. After your discharge on May 17th, 1959, ahem did you 
go, Mr. Canterbury? A. Ireturned to my home in West Virginia. 
Q. How long did you remain at your home with your mother? 
A. Iremained from May 17th until approximately August 25 or 26, 
when I returned to the Washington Hospital Center. | 
Q. During that time while you were in West Virginia at 
your mother's home did you receive any correspondence from Dr. 
Spence? A. Only one letter. | 
Q. Ishow you this and ask you if you can identify this as 
the letter you have referred to. A. That is correct. 
MR. DAVIS: May this be marked, please, as Plaintiff's 
Exhibit 10 for identification? 
THE COURT: Very well. 
(Said exhibit marked Plaintiff's Exhibit 10 for 
identification. ) 


* * * * * 
MR. DAVIS: I offer this in evidence, if your Honor please, 
only as to the defendant Spence. 
MR. MURPHY: No objection. 
THE COURT: It may be received. 
(Exhibit marked Plaintiff's Exhibit 10 for identifi- 


cation was received in evidence. ) 
MR. MURPHY: Is the date on the letter August 1? 
MR. DAVIS: Yes. 
| Ladies and gentlemen of the jury, Exhibit 10 is a 
letter on the letterhead of Dr. William Thornton Spence. It is dated 
August 1, 1959, and is addressed to Mr. Jerry Canterbury in Cyclone, 


West Virginia. 

"Dear Jerry: 

"I was glad to receive your letter and that you are 
making progress. I think it would be well for you to write 
to [r. Dorman and see if you should be taking any kind of 
medicine. I certainly want to see you when you come back 
and look you over. I think I could probably do this in the 
office: without making it necessary for you to go back to the 
hospital. On the other hand, if Dr. Dorman wants you in 
the hospital! for anything I can see you there just as well. I 
think it would be well also for you to see Dr. Wenger at the 
physical medicine department at the Center in regard to any 
additional exercises that he may want you to have. 

| "I had a very nice letter from Mr. Hoover about 
you and I see the nurses about you quite often from your 
office. They always ask about you. I think the sooner you 
can get back to work the better. I realize that it would be 
very difficult for you for a while, but eventually most of the 
disturbances will level off to the point where they will be 
less troublesome. 


81 


"Kindest regards to you and your mother, 
"Yours sincerely, "' 
(Signed) "W. T. Spence, M.D." 


Q. Mr. Canterbury, as a result of that letter aid you come 


back to Washington? A. Yes, sir, I did. 

Q. Did you again come under the care of Dr. Hamilton P. 
Dorman? A. Yes, sir, I did. 

Q. Asa result of his re-examining you did you ‘again re- 
enter the Washington Hospital Center? A. Yes, sir, I did. 

Q. Was that in August, 1959? A. It was August 27, 1959. 

Q. How long were you in the hospital on that eeststone 


A. Eleven days. 


Q. While at the hospital did you see Dr. Wenger of the 
physical medicine department? A. Yes, sir, J did. | 

Q. What if anything did he dofor you? A. Nothing except 
to check the progress that Ihad made. I failed to put it earlier. 
After the second operation. The physical medicine department of the 
Washington Hospital Center was called in. At that time Dr. Wenger 
was the head of the physical therapy department, and I was taking 
physical therapy the rest of my stay in the hospital until T was re- 
leased on May 17th. 

Q. Are you talking about the first hospitalization? 
A. Right. From the first hospitalization, after the second operation, 
performed by Dr. Spence, the physical medicine department was 
called in. Iwas given a few physical therapy treatments in my bed 
in the room that I occupied, and from there then I was taken down to 
the physical therapy department. I first started out one trip a day 
and then two trips a day. From sometime after the second operation, 
I don't recall the exact date, but it was sometime after the second 
operation, until I was discharged on May 17th. | 

Q. My question, Mr. Canterbury, was, pursuant to this 
letter of August 1, 1959, when you re-entered the hospital on August 27th, 
did you then see Dr. Wenger as Dr. Spence had suggested? A. Irecall 
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visiting the physical therapy department while I was in the hospital 


on the second stay. Whether -- 

Q. Was any physical therapy rendered to you on the sec- 
ond admission? <A. No, sir. 

Q. Ibelieve you said originally you were examined by Dr. 
Wenger, and that was all? A. That's all. 

Q. What did Dr. Dorman do for you on this admission of 
August 27, 1959? A. The second cystoscopic study was performed. 

Q. What was your condition on discharge from the hospi- 
tal then with reference to your incontinence or ability to void? A. It 
was the same as it had been previously. J was carrying what they 
called 175 cc of urine in the bladder at that time after voiding, I was 
still carrying 175 cc. I still had the cord bladder. However, before 
I was releasedifrom the hospital, as I stated earlier, the catheter 

was removed. When I would void I had no sensation, I 
just voided and that was it. But after I was re-admitted to the hospi- 
tal in August it was the same, the same incontinence. The bladder 
was Still in the same condition. However, as I say, I did not have 
to be catheterized after I was released from the hospital. However, 
IT had no contro] over the bladder condition. 

Q. After your discharge on this eleven-day hospitalization 
in August where did you go then? A. I then returned to 800 A 
Street, S. E. 

Q. When did you ever resume your employment with the 
F.B.I? A. ‘Well, it was the day after Labor Day, whatever that 
would have fallen on, in September of '59. It was around September 
5 or 6, somewhere in that neighborhood. 

Q. Am I correct in assuming that from February 4th when 
you originally entered Washington Hospital Center until the day after 
Labor Day vou were continuously unemployed? A. That is correct. 

Q. When you did resume vour work with the F. B.I., where 
were you assigned? A. Iwas assigned back into the personnel de- 
partment where I had worked before. However, I was in routing 
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section, classified to a sitting job. 

Q. In the District of Columbia? A. That is correct. 
That is in the Justice Building. : 

Q. How long did you remain in that location? | A. Ire- 
mained in that location until I was transferred to Miami in November 
of 1959. | 

Q. November, 1959? A. Thatis correct. | 

Q. During any of this period did Dr. Spence give you any 
suggestion about trying to get a reassignment where you could possibly 
swim? A. I visited Dr. Spence after I was released from the sec- 
ond hospitalization, after I had gone back to work I visited with him 
for my condition, and at the time that I was at his office for the visit 
he had suggested a warmer climate would be more favorable to my 
condition, with the paralysis and the condition that J had, and we dis- 
cussed our local -- where the offices were located for the Federal 
Bureau of Investigation and, of course, being there working for the 
period of time that I did I knew that we had two field offices in Florida. 
So I had suggested those locations to him, and he said that we would 
see what we could do. | 

So shortly after that, a few days, Iwas notified that I had 
been transferred to the Miami field office of the F.B.I. 

Q. In addition to suggesting your removal to a warmer 
climate, did he also suggest if that happened that you engage in some 
active swimming? A. Right. He suggested that if I did go toa 
warmer climate that swimming would be of great value to me, all the 
swimming I could possibly get would help me quite a bit. 

Q. Did you ever inform Dr. Spence that you had been 
transferred to Miami, Florida? A. Idon't recall that, sir, if I 
did or not, or whether he was notified by the Bureau, because he did 
contact the authorities at the Bureau and helped in the arrangements 


for the transfer to the Miami field office. 
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Q. Did he make any recommendation that you go under the 
care of a neurosurgeon or urologist in Miami? A. Atthe time that 
I was to see him and we discussed the fact of trying to get a transfer J 
asked him if I should see other doctors in that area. He referred me 
to the urologist, and J asked him about a neurosurgeon, and he said 
that would not be necessary, for me to check with a neurosurgeon in 
Miami, that he made several trips to Miami during the year, and he 

would stop in and check on me. 

Q. You say he made several trips? A. Right. He stated 
that he made several trips to Florida, especially in the Miami area, 
throughout the year. Whether this was for vacation purposes or busi- 
ness I don't know. But he stated he did make trips there during the 
year and that he would stop by and check on me. 

Q. How long were vou actually in the Miami field office of 
the F.B.I.? A. Two years. 

Q. During that entire period did Dr. Spence ever look you 
up in Miami? A. No, sir, he never did. 

@. Do you recall the name of the urologist he suggested 
you see in Miami? A. The urologist I was referred to was Fitzgerald 


and Harden. 


Q. How many times did you see those doctors? A. Well, 


I was under their constant care from the time I was transferred to 
Miami until I left. It usually started one trip a week, and then once 
every two weeks. However, urologist felt -- 

Q. Iwill show you this and ask you if you can identify that. 
A. Yes, sir. This is just one of the many bills for the services of 
the urologist there in Miami, Harden and Fitzgerald. 

Q. What happened to the others, if youknow? A. Well, 
from the time that I was transferred from D. C. to Miami, Miami to 
Los Angeles, Los Angeles to Houston, it has been very hard to keep up 
with all these records. 

Q. Misplace? A. Misplace, that's correct. 
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MR. DAVIS: Mark this, please, as Plaintiff's Exhibit 11 
for identification. 
THE CLERK: Plaintiff's Exhibit 11 for identification. 
(Said exhibit was marked Plaintiff's 
Exhibit 11 for identification. ) 
MR. DAVIS: If your Honor please, I offer this in evidence, 
receipt for $7. I understand there is an objection. | 
THE COURT: [I have not heard any. 
MR. LASKEY: I object to the exhibit, if the Court please, 
on the ground that on the basis of the present record there is no tie in 
to the procedures which are complained of. : 
THE COURT: Well, I will admit it into evidence. It won't 
be read to the jury at this time. It is admitted into evidence, subject 


| 
to a motion to strike in the event the matter is not tied in, 


MR. DAVIS: Very well, your Honor. 

(Exhibit marked Plaintiff's Exhibit 11 
for identification was received into 
evidence. ) | 

BY MR. DAVIS: 

Q. Mr. Canterbury, in addition to Drs. Fitzgerald and 
Harden, the urologists you just mentioned, did you have any other 
medical care while you were in Miami? A. No other care, except 
on one trip for, the doctor described it as a ruptured eardrum that I 
received while swimming. | 

* * * * * 

Q. Where were you transferred to after leaving the Miami 
field office? A. To Los Angeles, California. | 

Q. How long were youthere? A. Six months. 

Q. Asa result of your duty there did you receive any 
medical care? A. Yes, sir, I was under the care, immediate 
care of the urologists, Dr. David Dodge, .I think it is David Rose 
Dodge. | 
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Q. Ishow you this paper and ask you if you can identify it? 
A. Yes, sir, that is the bill for the services of the urologist, Dr. 
Dodge. 

Q. Notabill. Itisareceipt, isitnot? A. Itisa receipt. 

MR. DAVIS: I ask this be marked Plaintiff's Exhibit 12 for 
identification. 

THE CLERK: Plaintiff's Exhibit 12 for identification. 

(Said exhibit was marked Plaintiff's 
Exhibit 12 for identification. ) 

MR. DAVIS: I offer this in evidence, if your Honor please. 

MR. LASKEY: I make the same objection, if your Honor 
please. 

THE COURT: It will be received, subject to the motion to 

strike if not connected up, and it will not be read to the jury 
or exhibited to the jury now. 

MR. DAVIS: I might state that these are being offered under 
the case of Nunan v. Timberlake. It is about, Iam not sure, 58 
Appeals D. C. 

THE COURT: I think I know the point that counsel has in 
mind, and Iam not saying what may develop in the future. That is 
the ruling, received in evidence, subject to a motion to strike if not 
connected up. 

(Exhibit marked Plaintiff's Exhibit 12 
for identification received in evidence. ) 
BY MR. DAVIS: 
Q. After your six month sojourn in Los Angeles where did 


you go, Mr. Canterbury? A. After the six months employment in 


the Los Angeles office I was then transferred to the Houston, Texas 
office. 
Q. And how long were you in the Houston, Texas office? 


A. Iwas there three months. 
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Q. And while there were you under the care of any medical 
men for this urological and back condition? A. No, sir. Did you 
Say neurosurgeon or urologist? : 

Q. Urologist. A. Urologist, yes, sir, I was under the 
care of a urologist while I was there. 

Q. Urologist? A. Urologist, right. 

Q. Whowas that? A. The best Ican recall, it was Dr. 
McGee. 


Q. And how long did you say you were in the Houston, Texas 


office? A. Three months. 

Q. After that where did yougo? A. I resigned my position 
with the F.B.I. and returned to my mother's home in West Virginia. 

Q. While you were in West Virginia did you have any further 
contact with Dr. Spence? A. No, sir. 

Q. During that period after your return to your mother's 
home were you further hospitalized? A. Yes, sir, Iwas hospital- 
ized at the Bluefield Sanitarium, which is the hospital located in Blue- 
field, West Virginia. | 

Q. For what condition was that? A. The conditions --I 
was taking blackout spells and I had convulsions one day at home in 

July, I went into convulsions, and they rushed me to the 
hospital for this condition. | 

Q. Were you ever referred by Dr. Spence to contact any 
doctor at the Bluefield Sanitarium? A. Not myself directly, but he 
did state to my mother that she should have Dr. Gage, located at the 
Bluefield Sanitarium, to check me. | 

Q. Did Dr. Gage check you? A. He refused to. 

Q. Why, do you know? : 

MR, LASKEY: Just a minute. 

THE COURT: The objection will be sustained. 

BY MR. DAVIS: 
Q. Ishow you this and ask you if you can identity these two 
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sheets of paper. A. Yes, sir. This is the bill for the time that I 
was hospitalized in St. Vincent's Hospital in Los Angeles, California. 
Q. This is on the date of January 8, 1962, to January 14, 
1962? A. Thatis correct. 
MR. DAVIS: Please mark this Plaintiff's Exhibit 13 for 
identification. 
THE CLERK: Plaintiff's Exhibit 13 for identification. 
(Said exhibit was marked Plaintiff's Exhibit 13 for 
identification. ) 
MR. DAVIS: I offer Plaintiff's Exhibit 13 in evidence. 
MR. LASKEY: Same objection. 
THE COURT: It will be received subject to a motion to 
strike if not connected up. 
(Exhibit marked Plaintiff's Exhibit 13 for identi- 
fication was received into evidence. ) 
BY MR. DAVIS: 
Q. In what condition were you in St. Vincent's Hospital ? 
A. Well, the reason for being there to the hospital, my right leg 
gave way on me, it would not hold up my weight crossing the street 
there in front'of the Federal Bureau of Investigation Building. This 
problem persisted for three days. At that time then I had to contact 
the neurosurgeon, Dr. Dodge also. His first name is unknown to me 
at this time. Butit is Dr. Dodge, who is a neurosurgeon. And after 
his office visit he suggested I be hospitalized so that examinations 
could be run to see what difficulty I could be having, and I 
was hospitalized by the authority of Dr. Dodge, the neurosurgeon. 
Several examinations were made and also physical therapy was re- 
ceived. 
Q. After your discharge from St. Vincent's Hospital in 


January, on or about January 14, 1962, where did yougo? A. Ire- 


turned to my job in Los Angeles. 
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Q. And what was the date again that you were transferred 


from Los Angeles to Houston? A. I was transferred from Los Angeles 
to Houston on March 12th, 1962. | 
Q. How long did you remain in Houston? A.| Three months. 
Q. March, April and May of '62? A. Well, Iam counting 
since I was transferred in March, the middle of March, | I was there 
until the middle of June, June 15th. The precise date I resigned was 
June 15 of '62. 
Q. During that period did you receive further eer ca nacnce 
from Dr. Spence? A. Only one letter. | 
Q. Ishow you this letter dated March 20, 1962, and ask you 
if that is the letter you refer to? A. That is correct. 
Q. Were you living at 800 A Street, S. E., “I that time ? 
A. No, sir, I was not. 
MR. DAVIS: Please mark this Plaintiff's Exhibit 14 for 
identification. | 
THE CLERK: Plaintiff's Exhibit 14 for identification. 
(Said exhibit was marked Plaintiff's 
Exhibit 14 for identification. ) 
MR. DAVIS: I offer this in evidence, if youre BERSE please, 
only as to the defendant Spence. 
THE COURT: All right. May I see it? 
MR. DAVIS: Yes, sir. 
THE COURT: It will be received as against the defendant 
Spence only. | 
(Exhibit marked Plaintiff's Exhibit 14 
for identification received in evidence. ) 
MR. DAVIS: Ladies and gentlemen of the jury, Plaintiff's 
Exhibit 14 is a letter on the letterhead of Dr. William Thornton Spence, 
addressed to Mr. Jerry Canterbury, 800 A Street, S. E, Washington, 
D. C., dated March 20, 1962: 


"Dear Jerry: 

"T have not heard from you in quite a while and was 
wondering how you are getting along. JI imagine that you 
probably still receive physical therapy, and I recommend 
you stay in touch with someone in physical medicine. Per- 
haps you would kave kim send me a report as to how you are 
getting along. You should be glad to be out of this cold and 
miserable winter weather we have been having up here, and 
I hope the better climate in Florida has agreed with you and 
has reduced the amount of spasticity in your legs. I also 
hope that you are swimming three or four times a week, as 
I have recommended. 

"Best regards. I look forward to hearing from 
you. 

"J remain, 

"Sincerely, 

"W. T. Spence.” 
BY MR. DAVIS: 

Q. You had been away from 800 A Street, S. E., fora 

little over two vears at that time, had you not? A. Yes, 
that is correct. 

Q. Ibelieve you said that you resigned from the F.B.I. at 
the end of vour Houston, Texas tour, is that correct? A. Thatis 
correct. 

Q. What did you do after that, Mr. Canterbury? A. After 
the resignation on June 15, J returned to my mother's home in West 
Virginia. 

Q. What was the reason for your resignation? A. Well, 
several reasons. Mostly it was because I was so far away from any 


member of the family, it was to the point that I could not progress any 


further than just being a clerk for the Bureau because of the conditions, 


and J wanted to try to get into private industry to better myself for the 
future. So, therefore, I felt if I returned to the east coast at least I 
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would be close to the relatives, the family, and so forth. 

Q. At the time of the inception of this matter in February 
of 1959 what was your rate of earnings with the F.B. I? A. The 
rate of earnings at that time should have been around $1 50, that would 
be clear pay every two weeks. | 

Q. Ishow you this and ask you if you can identity this. 
A. Yes, sir. This is one of my pay statements. | 

Q. Asa matter of fact, this is your payroll card for the 
period 2/6/59 to the period ending 1/24/59, is it not? ‘A. That is 
correct. | 
Q. Showing your total earnings as $148.30 Tes two weeks ? 
A. Thatis correct. 

MR. DAVIS: Mark this, please, as Plaintiff's Exhibit 15. 

THE CLERK: Plaintiff's Exhibit 15 for identification. 

(Said exhibit was marked Plaintiff's 
Exhibit 15 for identification. ) 
* * * * * 

MR. LASKEY: I would like to ask the purpose of the proffer. 

MR. DAVIS: The purpose of the proffer is, if your Honor 

please, in view of the next exhibit, which will go in by 
stipulation, I have had Mr. J. Edgar Hoover under subpoena since 
last fall, but due to his work counsel has stipulated that a letter he 
has written may be received in evidence in lieu of his oral testimony, 
but it develops by reason of the storage proposition the earlier rec- 
ords of the F.B.I. have been destroyed, due to the space problem 
and storage, and they do not have the records from 1959 to 1961. The 
letter covers his leave periods from 1961 up to the date of resigna- 


tion. This is to confirm his rate of earnings at the time of the incep- 


tion of this surgery. 
THE COURT: This is his rate of earnings a ‘the time he 
went into the hospital, and -- 
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MR. LASKEY: That is why Iasked. I did not understand 
that. I would be willing to stipulate that. 

THE COURT: I thought that you were willing to stipulate 
to that. 

MR. DAVIS: I take it the objection is withdrawn to Exhibit 
15? 

MR. LASKEY: Yes. 

* * ok * * 
THE COURT: It will be received in evidence. 
(Exhibit marked Plaintiff's Exhibit 15 
for identification was received in evidence. ) 
BY MR. DAVIS: 

Q. Mr. Canterbury, I believe we have now gotten up to the 
point in mid 1962 when you resigned your position with the F.B.I. and 
returned to your mother's home in West Virginia. How long did you 
remain there before accepting new employment? A. I remained at 
the home in West Virginia from the 20th day of June until September. 

Q. By whom did vou then become employed? A. At that 
time I then returned to Washington, D. C., and through the assistance 
of a job finder or an establishment that you pay to secure you a posi- 
tion, I was then employed by the Offset Composition Services. 

Q. What type of work were you doing for that company ? 

A. Typing. 
Q. How long were you with that position? A. Iwas em- 


ployed by the Offset Compositions for -- correction -- from Septem- 
ber 1962 until June 1963. 
Q. What was the reason for terminating your employment 


with that company? A. Better advancement. 

Q. For whom did you then become employed? A. I then 
became employed by the National Geographic Society. 

Q. Onil16th StreetinD. C.? A. That is correct. 
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Q. What type of work were you doing for National Geo- 
graphical? A. Then I was in the layout department and line-o-film. 
The layout department is a sitting position, a sitting job. — 

Q. How long did you work for National Geographical ? 

A. From June of 1963 until September of 1964. 

Q. September 1964? A. That is correct. 

Q. After that employment by whom were you employed? 
A. Iwas unemployed from September of 1964 until March of 1965. 

Q. You were unemployed? A. That is correct. 

Q. Where were you at that time? A. I was in my home 
in West Virginia. | 

Q. With your mother? A. That is correct. 

Q. After that period of being with your mother by whom 
were you next employed? A. Iwas next employed by the State 
Metals and Steel Company, Incorporated, located in Canton, Ohio. 

Q. Did you have a brother living at that time in Canton, 
Ohio? <A. Yes, sir. I had two brothers living in Canton. 

Q. What type of work were you doing for the State Metals 
Company? A. Iwas in the billing department. 

Q. How long were you employed by them? A. : Iwas em- 
ployed by them from March of ‘65 until June of '65. : 

Q. And did you resign the position? <A. No, sir, I did 
not resign the position. I continued to work part time for them. From 
that date in June of 1965 I then became employed by the Ohio State 
Highway Patrol in radio communications or radio dispatcher position. 

I worked there full time and I worked at State Metals part 
time three or four hours a day. 

Q. How long did you work for the State SRY Patrol? 
A. Iwas with the State Highway Patrol two years. 

Q. And after that terminating that position by wher were 
you next employed? A. I then returned to State Metals and Steel 


Company on a full time basis from September or October of 1966. 
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THE COURT: How long were you with the highway patrol ? 

THE WITNESS: That is what has me confused there. It was 
eighteen months. 

BY MR. DAVIS: 

Q. With the highway patrol? A. Yes. With the highway 
patrol it would be approximately eighteen months, until September of 
'65. I mean ‘66. 

Q. You returned full time to State Metals? A. Right. In 
September of '66 I returned to State Metals full time. 

Q. Did there come a time when you terminated your position 

with State Metals? A. Thatis correct. I terminated my 
employment with them on December 31, 1966, and then took employ- 
ment with the Stark County Sheriff's Department located in Canton, 
Ohio, also, on January 1 of '67. 

Q. Is that the agency you are presently employed with? 

A. Yes, sir, [am presently employed by the Sheriff's Office in radio 
dispatching position. 

Q. In all of these positions that you have had since leaving 


the F.B.I. have you been obliged to seek employment with any special 


concessions in regard to your physical condition? A. Would you re- 
phrase that, sir? 

Q. In all of these positions have you been obliged to seek 
employment requiring special concessions with respect to your physical 
condition? A. Right. I have always had to take employment, and I 
tried several places, but I always have to take employment where I am 
close to bathroom facilities. Due to the condition I have it has to be in 
a sitting position, the job has to be in a sitting position and it has to be 
close to bathroom facilities and no distance involved there. 

Q. What is your condition at the present time with reference 
to this incontinence, that is, no bladder control? A. Well, I still 
have my cord bladder, as previously described. The last checkup I had 
with the urologist in Canton, Iam now carrying approximately 125 cc 
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of residual after voiding, I still have the cord bladder, I still have no 
control over that. | 

Q. You still have no control over the bladder ? A. No, sir, 
no control over the bowel condition, except by taking enemas. That 
is the only time I have bowel movements. 

Q. Has that condition been constant since February of 1959, 
the time of this surgery? A. Thatis correct, sir. 

Q. What is your present condition as to bowel control ? 
A. Itis strictly, as I have stated, that I have to take enemas, or there 
is no bowel movement. | 

Q. Is that condition constant since the surgery of February, 
1959, up to and including the present time? A. After the surgery in 
1959, at the time that I returned to West Virginia, I had no control at 
all and no sensation of a bowel movement. I mean J had accidents, 

several of them, without any warning. But as time progressed 
from 1959 I had to take enemas. There for a while Lwas taking them 
every dav, until finally one of my urologists told me that this was not 
necessary, it was not good to take enemas every day, to try to space 
it every other day. So that is the way itis now, every other day I take 
an enema. | 

Q. With reference to the incontinence of the bladder are you 
obliged to wear any type of prosthesis to control involuntary urination ? 
A. Yes, sir, I wear what they call a Cunningham clamp. 

Q. Are you wearing one at the present time ? | A. Yes, sir, 


Iam. 


Q. Do vou have a spare one with you, or a used one? A. Yes, 


sir, I do have. 
MR. DAVIS: May I see it, please? 
I should like this marked Plaintiff's Exhibit 16 for identifi- 
cation, the box and contents. 
(Box and contents marked Plaintiff's Eh 16 for 
identification. ) 


BY MR. DAVIS: 

Q. Mr. Canterbury, I show you Plaintiff's Exhibit 16, 
which is a box labeled "Bard Cunningham Incontinence Clamp, made 
by the C. R. Bard Company of Murray Hill, New Jersey." 

Is this what you have been obliged to wear for the last eight 
years? A. Thatis correct, sir. 

Q. What is the average cost of each one of these? A. The 
average cost of those is $5. 50. 

@. How many have you been obliged to buy in the last eight 
years? A. Since I was made aware that these were available for 
people having the condition as I have, the cord bladder, in 1961, I 
have had five of them. 

Q. You are wearing the fifth one now, is that correct? 

A. That is correct. 

Q. Is this paper included in the box the directions for its 
use? A. Thatis correct, Sir. 

* * bad * *” 

MR. DAVIS: I offer this in evidence, if your Honor please, 
as Plaintiff's Exhibit 16. 

MR. MURPHY: No objection. 

MR. LASKEY: No objection. 

THE COURT: It is received. 

(Box and contents marked as Plaintiff's Exhibit 16 
for identification received in evidence. ) 

MR. 'DAVIS: I offer at this time as Plaintiff's Exhibit 17 


a certified copy of the United States Life Tables, showing that the life 


expectancy of a white male between the ages of thirty-five and forty is 
36.3 years. 

THE COURT: Mr. Laskey, would it be possible to dispose 
of this without introducing a rather bulky document? 

MR. 'LASKEY: No. We are willing to stipulate as counsel 
indicated. 

THE COURT: Is that satisfactory, Mr. Davis? 
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MR. DAVIS: Yes, your Honor. 

THE COURT: All right. You have heard the stipulation. It 
is 36.3 years for a person of twenty-nine years of age. | 

MR. DAVIS: Yes, your Honor. 

THE COURT: All right. 

MR. DAVIS: Oh, Iam sorry. I read the wrong one. I want 
twenty-five to thirty years. That is 45.6 years. 

THE COURT: All right. Is it stipulated, counsel? 

MR. LASKEY: Yes, your Honor. | 

THE COURT: All right. It has been stipulated, ladies and 
gentlemen, that the average life expectancy, according to the Health, 
Education and Welfare mortality tables for a person twenty-nine years 
of age, a male person twenty-nine years of age is 45.6 years. 

MR. DAVIS: That is right, your Honor. | 

Q. Mr. Canterbury, I have just one other question. What 
is your marital status at the present time? Are you mee or 
single? A. Iam married, sir. 1 

Q. When did youmarry? A. January 28 of ' 67. 

Q. InJanuary of last year? A. Thatis correct, 1967. 

Q. Your present wife, was she fully acquainted with your -- 
did you explain your physical contition toher? A. well, J had ex- 
plained to her -- we had talked before our marriage, we discussed the 
physical defects that Ihave. She thought she understood them at that 
time, but she doesn't now. | 

* * * * * | 

Q. Mr. Canterbury, am I correct that you are wearing this 

Cunningham clamp daily? A. That is correct, sir. 


Q. Do you wear it at night when you are asleep? A. No, 


sir, I don't wear it when I am sleeping. 

Q. What are you obliged to do at night insofar as your in- 
voluntary urination is concerned? <A. Well, Ijust pad myself with 
old towels that we keep around the home, I just pad inside my shorts, 
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then of course the beds are always covered with plastic sheets and so 
forth. 

Q. Has this had an effect upon your marriage? A. Yes, 
sir, it has. 

MR. MURPHY: If the Court please, no such claim was made 
in this case in the pre-trial. 

THE COURT: I think that is a good observation, Mr. Davis. 
Iam looking at pages 2 and 3, including permanent injuries. 

MR. DAVIS: We are making no claim for loss of consortium. 
I think this is -- 

THE COURT: I know, but you are now making a claim -- as 
I understand it, you are attempting to show mental suffering due toa 
certain condition, and nothing is said in the pre-trial order about that 
condition. 

MR. ‘DAVIS: No, but this goes to the overall nature and ex- 
tent of the injuries, your Honor. 

THE COURT: Iam talking now about the claim for permanent 


injuries. A claim of permanent injuries is set forth on pages 2 and 3. 

MR. DAVIS: That is correct, and this goes to the elabora- 
tion of the claim of permanent injuries. 

THE COURT: I don't see it that way. 

MR. LASKEY: EI the Court please, I also would like the Court 
to consider in connection with this objection that at the time of pre-trial 


we requested and the pre-trial order allowed a physical examination of 
the plaintiff, if it did not interfere with trial. After reviewing with 
counsel, the claims made and set forth in the pre-trial order we decided 
to defer that physical examination. 

THE COURT: I think this goes beyond the scope of the pre- 
trial order, and I will so rule, Mr. Davis. I will sustain the objection. 


MR. DAVIS: Very well, your Honor. 
* * * 
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CROSS EXAMINATION 
BY MR. LASKEY: 
* * * * 

Q. Let me read it to you from the hospital chart, Exhibit 1, 
the order of operation as given on that chart, and eliminating dates 
now, but the sequence of procedures. I will read the operations by 
name and in the sequence in which they occurred, and ask you at the 
conclusion if you agree with that sequence. : 

First, myelogram -- | 

THE COURT: Are you reading from the front sheet? 

MR. LASKEY: Yes. 

Q. Second, thoracic laminectomy; third, exploration opera- 
tive wound; fourth, myelogram; five, repair of dural cyst; six, cysto- 
scopy. | 

Were those procedures performed on.you in that order? 

A. Well, the way you have described them I would have to say 
Yes. However, I may add that the operation itself, I can't tell you 
whether number one was laminectomy, number two was just what. 

But the way you read them, if I can explain the way it was explained 
to me, you would be correct, if Iam assuming the same way that you 
are there. | 

Q. Allright. And it is your testimony here today that the 
fall came between the laminectomy and the exploration of the opera- 
tive wound? A. That is correct. | 

Q. And itis your testimony that when you fell you were 
then returned to the operating room and Pr. Spence performed an 
exploratory procedure in which you were face down? A, Not imme- 

diately after I fell out of bed. | 

Q. Onthe same day? A. The same day, that is correct. 

Q@. Thatis February 11? A. Thatis correct. 

Q. The entry to which I have just had reference refers to 
the myelogram being on February 4, 1959. That is correct, is it not? 


A. That is correct. 
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Q. And it reports the thoracic laminectomy as being 
February 10, 1959. Is that correct? A. Well, that was the opera- 
tion. As I say, I don't know what the name for the operation was, but 


there was an operation performed on February 10, 1959. 


Q. And then the exploratory operation of the operative 
wound is reported as having been performed on February 12, 1959, 
and is it your testimony that that is not correct? A. That is not 
correct. 

Q. Next I will read from the progress notes under date of 
February 12th an operative note dated 2/12/59: 

"This dorsal spinal cord decompression was 

done by Dr. Spence under local, assisted by Drs. Emanski 

and Gruenberg." 

Is it your testimony that that was not done on that date ? 

A. No, sir, not on the 12th. 

MR. DAVIS: If the Court please, may I ask counsel to 
identify for the record from what page of Exhibit 1 he is reading? 
The pages are in the lower right-hand corner. 

MR. LASKEY: The pencil number ? 

MR. DAVIS: Yes. 

MR. LASKEY: Number 47, counsel. Do you want the other 
one, for the front sheet? 

MR. DAVIS: I have that. 

MR. LASKEY: You have that. 

THE COURT: When you responded with a No to a question 
which asked you, are you Saying that this is not what happened, you 
meant to say that actually that operation did not occur on February 12th? 

THE WITNESS: That is correct, your Honor. It did not 
occur on the 12th. 

MR. LASKEY: I refer now to page 49, Mr. Davis, still on 
progress notes, under date of February 12, 1959. 
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Q. "During the first post-operative day found to have 

normal strength in legs, no change in sensation to pin and 

able to void spontaneously. Last night it was necessary 

to catheterize him. Early this A.M." -- February 12, 

1959 -- "when he awoke he noted numbness and weakness 

in both legs and this has gradually increased through the 

day. At this time, 3:00 P.M., there is sensory level to 

pin and touch at T4, but he perceives pin well below. He 

cannot extend knee against gravity. Only a flicker of move- 

ment in quadriceps. Slight ability to plantar-flex each foot 

and no strength in dorsiflexion. He gives incorrect response 

to position testing in toes about one out of five times. Plan 

to watch carefully. Wound inspected and no clot evident. "' 

And that is signed by Dr. Luessenhop. | 

Is it your statement that the description there set forth as 
being present on February 12, 1959, is incorrectly dated? A. That 
is right, sir. Incorrectly dated. 

MR. LASKEY: Mr. Davis, I want to refer now to page 48, 
and the first entry under date of February 10, 1959, 6:00 P.M. note. 

"D3, -4, -5 laminectomy and sliding dura graft 

was done by Dr. Spence under general anesthesia. W 

Then still under date of 2/10, the next entry, under time of 
10:00 P.M.: - | 


"post-operative rounds. Patient is fully reactive. 
Pulse 86, respiration 20, blood pressure 120/75, moves 


all extremities well, the dressings dry and SO, post- 
operative condition satisfactory." 
Under date of 2/11, at 7:15 P.M.: 
"1200 cc, catheter at 7:15 P.M. 1200 cc urine." 
Q. Do you agree that that procedure, catheter at 7:15 P.M. 
on the 11th, removal of 1200 cc of urine, was performed at that time 
on February 11th? A. It was not performed at that time. 
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MR: LASKEY: The next entry on the same date, the last 
entry under 2/11/59: 

"Fairly comfortable, good general condition, 
moves all extremities well, temperature slightly ele- 
vated, dressing clean." 

Do you agree that that correctly reports your condition on 
2/11 subsequent to the 7:15 entry? A. That is not correct. 

MR. LASKEY: Still on progress notes, page 50, under 
date of 2/12/59: 

"Called about 8:00 P.M. that he was having 
severe pain, no movement of feet, toes, or legs. 8:30, 


2 OR. Exam complete transverse myelitis D4. X-ray 


lateral dorsal spine, local anesthesia. (Patient ate full 
meal at 6:00 P.M.) Wound open. Edema of muscles. 
Very minimal clot formation from first op. Muscle 
approximation may have been too firm considering the 
swollen, nonpulsating cord found at first operation. Cord 
still not pulsating. Small amount bone removed inferior 
margin of laminectomy. Wound left absolutely dry; after 
two-hour sensory level drop. Hada few feeble movements 
in feet, much less pain. Placed on varidose. Observe. 
Keep off back." 
(Signed) "W. T. Spence." 
Q. Is it your position, Mr. Canterbury, and your testi- 
mony that this procedure described as having been performed on 
261 February 12, 1959, after Dr. Spence was called at about 
8:00 P.M., that day is not correctly dated? A. That is correct. 
It is not correctly dated. 


* * 
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* * 
JERRY W. CANTERBURY, 
CROSS EXAMINATION (resumed) 
BY MR. LASKEY: | 


* * * * * | 

Q. In the hospital record there appears an entry in which 
Dr. Rapee referred to a laminectomy at D3, -4 and -5 on February 10, 
1959. That was the operation that you had after the myelogram, was 
itnot? A. That is the first operation, correct? | 

* * * * * | 

Q. And after that procedure Dr. Rapee reports the next 
surgical procedure as being dorsal spinal cord decompression Febru- 
ary 12, 1959, because of paralysis of both lower extremities. Find- 
ings complete transverse myelitis D4. | 

Is it your testimony that that operative procedure was not 
performed on February 12th but on February 11th, and that Dr. Rapee 

is mistaken? A. The date is incorrect. The (SORES took 
place on February 11. ! 

@. The operative report contained in the hospital record 
dates the operation, closure, local novocaine 1 per cent with adrenalin. 
That was the local anesthetic that was used? A. Local anesthetic 


was used, for the second operation. 


Q. Was that operative report signed and in the file under 
date of February 12th, 1959, is it your testimony that is also incorrect ? 
A. The operation took place on February 11. 
* * * * * 
Q. Did you know that under date of February 11, 1959, on 
the physician's order sheet there was placed an order saying that 


you, the patient, may sit up in bed to void? Were you aware of that, 
page 107? | 
* * 


A. No, sir. 

* * * 

Q. Turning now to page 161 I will read you the items en- 
tered beginning at 8:45 P.M., on February 10: 

"Returned to room in satisfactory condition. 
Blood pressure 150/90, pulse 100, respiration 24. 
9:00 to 11:00 P.M. Complaining of severe pain in 
operative area. Dressing dry and intact. Medication 
given for pain. Kept onside. Dr. Spence visited. 
Has not voided."". And at 12:00: 

"Dr. Contra," I think itis, "called. 3:30, 
patient voided 300 cc. 4:00 A.M., turned self from 
side to side, dressing dry. 6;00, slept fairly well, 
taking fluids well." 

Would you say that is a correct recitation of your condition 


during that period of time? A. You are referring to the morning 
of the 11th, is that correct? 
Q. Iam referring to the period of time from 8:45 P.M. on 
the 10th through 6:00 A.M. on the morning of the 1lth. A. No, sir, 
they have left out the part where I fell out of bed. 


bd * * * * 


Q. Reading you the entry for February 11, the day following 
the first surgery: 
"From 7:00 A.M. to 2:30 P.M." 

Page 161 still. 

"Complete A.M. care with back rub. Moaning 
and groaning. Complains of severe back pain. Dressing 
dry. Turned from side to side frequently. 

"1 to 2, quiet. 

"2. Out of bed to bathroom without permission. 
Voided. QS. States he could not void while in bed. 

"2:30. Spent fair day with medications." 
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Now, do you agree that these entries I have just read prop- 
erly reflect your condition and activity in the period of time on 

February 11 from 7:00 A.M. to 2:30? A. I don't agree in 
full, sir. One part in there you read about the back rub. | I can't see 
why any nurse or anyone would administer a back rub such a few hours 
after surgery of this kind. The other point, of the part of getting out 
of bed, I have been told that I was out of bed. Ido not recall this. But 


I have been told that J was out of bed. 


Q. Iam directing your attention to the entries, 3:00 to 5:00, 
also on the 11th: | 
"Slept at short intervals. Complains of inability 


to void. Bed raised. Hot water bottle placed over 

bladder area. Distension noted. Dr. Rubin notified, 5:40. 
"7:00 P. M. Dr. Rubin appeared to catheterize 

patient. Temperature elevated to 101 cease Fluids 


forced." 
MR. DAVIS: If your Honor please, may I indicate for the 
record that counsel is now reading from page 162 of the records ? 


| 
* * * * x 


Q. And then, at 1:00 A.M. on the 12th: 
"Catheterized 1:00 A.M., 700 cc obtained. 
"7:00 A.M., medication given during night. He 


has been fair." | 
Would you say that those entries correctly reflect your con- 
dition and activities during the 11th and early morning of x 12th? 
A. That is not correct. 
Q. Directing your attention now to the 12th and r 
entries from 7:00 A.M. to 2:30: 
"A.M. care given. Unable to void. Catheter 


cading the 


Foley inserted by Dr. Rubin. 
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"9:30. Patient states he is unable to move left 
leg. Does move toes freely on both legs. Turned fre- 
quently. Complains of pain. Foley Catheter drains well. 

"2:30. Fair day." 

Would you say that those entries properly reflect the per- 
formances and'your participation in them on that day? A. I would 


have to say no to that, with the explanation that the point of being able 


to move the lower extremities, and that would be correct. However, 
the dates are incorrect there. 

Q. Is it your testimony that the entries showing that the first 
time you complained of being unable to move your legs, or left leg, 
occurred at 9:30 A.M. on February 12? A. That is incorrect. 

Q. How about the catheterizations that are being reflected 
on the 11th and12? Did they occur? A. Iwas catheterized on the 
11th. 

Q. Atwhattime? A. This time it would be -- the first 
time I was catheterized would be in the hours of the A.M. of the 11th. 

* * * ok * 

Q. Before you fell where were you in the bed with respect 
to the sides orithe middle of the bed? A. I would be more to the 
right side of the bed, more or less on my right side. 

Q. Was your entire body in the bed? A. Yes, sir. 

Q. Were there any covers on over you? A. Not that I re- 
call. 

Q. But no part of your body was hanging out over the bed? 
A. No, sir. 

Q. How high up was the bed raised? A. Iam not too good 
of a judge of distance, but the bed was up into the highest position. I 
assume that would be around four foot, something in that area, to the 
waistline of anyone standing beside the bed. 

Q. Do you mean up and down of the whole bed? A. Right. 
The bed was all in the up position. 
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Q. The high position. What I meant to direct your attention 


to was the position of the head of the bed. That operated differently? 
A. Right. The head of the bed -- I mean if you were in a lying posi- 
tion the head of the bed could be raised to where you would be in more 
or less a sitting position in bed. The head of the bed, if that is what 
you were referring to, was up. 

- Q. Was it up so you were sitting at right angles to the bed 
when it is flat? A. Well, it was up to the point where I was on my 
right side, and it would be in to the point where I would be more or 
less in a position, almost a sitting position. : 

Q. But not seated completely erect? A. No, sir. 

Q. Did you move? A. The only thing, I was just having 
problems keeping the urinal place. It is very hard, | lying on your 
right side in that position, to use your left hand when you are right- 
handed, to try to get this urinal in place. 

Q. Was the urinal within the bed or hanging over the edge 
of the bed? A. It would be lying on the side, more in the bed. 

Q. More in the bed, not outside the bed? A. No, sir. 

* * * * / * 

CROSS EXAMINATION 
BY MR. MURPHY: 

* * * ok i * 

Q. Going a long way back, Mr. Canterbury, when you first 
went to see Dr. Gitter, do you recall when you first went to see Dr. 
Gitter? A. Are we speaking in terms of this operation, the hospital- 
ization, or the first time that I ever had the opportunity to visit him ? 

Q. Well, let's take the latter first. when did you first come 
in contact with Dr. Gitter, no matter what the cause? A. It would 
be, if Iam correct, around August of 1958. : 

Q. What was your complaint to Dr. Gitter at that time? 
What was the purpose of your visit? A. The purpose of visiting him 
was the loss of weight and tiredness, just a tired feeling, rundown. 
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Q. How much weight had you lost at that time? A. I would 
say in the neighborhood of around sixteen pounds. 

* x * * a 

Q. Iunderstand he put you on a regime of liver and vitamins, 
that sort of thing? A. If I recall correctly, I think it was injections, 
or called liver, iron and vitamin B, was the name he gave it, the shots 


he was giving me. 
Q. There came a time, J understand, at the end of Nuvember 


when he advised that you go into the hospital for certain tests? A. I 
don't recall the exact month. To my best recollection it was around 
in November. Ido recall the dates. It was around the 25th, 26th and 
27th. Iam saying November, but whether it was that month or not it 
was in the fall of the year. But Iam saying November. 

* * * * * 

Q. Did you discuss that hospitalization with your mother be- 
fore you went to the hospital? A. No, sir. 

Q. When did you first discuss that hospitalization with your 
mother? A. It was éither during the time I was there or after, that 
Ihad wrote to her. That's the only communications we had, was just 
writing letters, that I had been in for physical check-up, examination. 

* * * * * 

Q. Iunderstand that in December you commenced to have a 
rather sharp pain somewhere in the region of your back? A. Yes, 
and -- I call it my neck region, but it is between my shoulder blades 
high up in the back region. 

Q. Had vou reported this subject to Dr. Gitter? A. Yes, 
Ihad gone to him. This pain came on me, as stated previously, 
around the 21st day of December. It was near Christmas, when I was 
at work. I was working the afternoon shift. That is from 3:30 to 
midnight, at the Federal Bureau of Investigation in the Justice Building, 
and when this pain came on me I was making a special delivery to one 
of the special agents there on the seventh floor. I think it was the 
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seventh floor. The pain came on, and I had to return to my floor in 
personnel and work there four hours that evening. My description 
was just like a stiff neck in the cold weather. My head sort of pulled 
to one side,andthe pain was very sharp the first evening. I managed 
to work four hours, and I became perspiring quite heavily, and from 
there I went home. Of course, that was around 9:00 o'clock that 
evening, 8:30 or 9:00 that evening. I just took my home remedies, 

my hot water bottle, and went to bed with it. The portion 
where the pain occurred, I put the hot water bottle and laid in bed on 
that. | 

I was feeling fine, as long as I was in bed I had no problems, 
everything was just fine. But the very minute I would stand up the 
pain would reoccur and -- | 

Q. It also was somewhat better when you were sitting down 
as against standing up, wasn't it? A. It was somewhat better in 
sitting position, but it was very, very aggravating in a sitting position. 

Q. When did you first report to Dr. Gitter? A. The best 
of my recollection, I went to Dr. Gitter -- the first time -- this would 
have been on a Tuesday when the pain occurred. I went home Tuesday 
night. The best of my recollection, I think I went to Dr. Gitter on 
Thursday, because I got up Wednesday morning. But I went on to 
work Wednesday afternoon and I worked five hours that day, and then 
I went home, and I was off Thursday and Friday, and my normal two 
days were Saturday and Sunday I was off, and I lost that much work. 
It would actually be three days, a half a day Tuesday, ia half a day 
Wednesday, Thursday and Friday. But I would say that I visited Dr. 
Gitter on Thursday morning. 

Q. Dr.Gitter told you your difficulty was neuralgia in his opinion? 
A. That was his terminology of it, he thought it was neuralgia. 

* * * * | * 


Q. Did you tell your mother the symptoms arose while you 


were going to an agent's office and that you had the very sharp pain 


110 


in the center of\your back? A. Yes, I discussed with her how it 
took place. 

Q. And you told her you had been to see the doctor about it? 
A. Right. I had mentioned Dr. Gitter's visits to her. 

Q. Then you returned to Washington, and the condition con- 
tinued to bother you, and you went on the recommendation of some- 
body of the F.B.I. to see Dr. Bowie? A. Right. Some of the 
personnel that I worked with, who lives right close by Bowie's Office, 
had stated that he was a good doctor, the way they put it to me, and 
since Ihad received no relief from the medication Dr. Gitter had 
given to me, then I took it upon my own to see Dr. Bowie. 

Q. Then after one or two visits to Dr. Bowie you talked to 
somebody at the Health Service in the F.B.I. and they said you ought 
to see a neurosurgeon? A. Correct. If Irecall correctly, I visited 
Dr. Bowie twice, and he had made his diagnosis, if I recall correctly, 
as nerve trouble, and he prescribed pills for me, which I had taken, 
and I am certain that I did go back to him for the second visit. But all 
this time the pain was still in the area, it was not as sharp. I mean it 
was something that I was beginning to live with. I mean I knew it was 
there, but still it was not that much of a hindrance. But whenever the 
pain first started, and I had been seeing the house service all along, 


the same time I had gone to Dr. Gitter, up until the time that I visited 


Dr. Bowie also. 

Q. So although you were beginning to live with the pain you 
decided you had better switch physicians and go see Dr. Bowie to see 
whether he could give you a diagnosis other than what Dr. Gitter had 
given you? A. Right. I took it on my own that there was no relief 
from the pain from the one, then maybe I could visit another doctor 
and find out. 

Q. Andiafter one or two visits to Dr. Bowie the person in 

the Health Service, knowing the history that you had had with 
this back, advised you to see a neurosurgeon? A. They advised, 
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since the pain was persisting, that it would be the best if I did check 


with a neurosurgeon. 


Q. Did you ask them why a neurosurgeon? A. No, sir, I 
| 


did not. 

Q. Who gave you that advice to contact a neurosurgeon? 

A. One of the nurses on duty at that time. I think she is deceased 
now, Mrs. Kennedy, who was the head nurse of the nurses’ staff at 
the Justice Building. | 

Q. Did you discuss that advice with your mother, that you 
should go and see a neurosurgeon? A. No, sir, I did not. 

Q. You called the Medical Society and you got Dr. Rizzoli's 
name and Dr. Spence's name, and Dr. Rizzoli was out of town and 
you made an appointment with Dr. Spence? A. That is correct. 

Q. And you went and had an examination by Dr. Spence? 

A. That is correct. Ihad an office visit with him. He examined me 
in his office. | 

Q. At the end of your office examination he told you he could 

not find what your difficulty was? A. He stated he just 
could not tell what the difficulty would be, and it would be the best if 
I had some x-rays made for him. | 

Q. And you went over to Casualty Hospital at Dr. Spence's 
direction and had some x-rays taken? A. Thatis correct. 

Q. Did you discuss going and having the x- rays taken with 
your mother? A. No, sir, I did not. : 

Q. You brought the x-rays back to Dr. Spence and he read 
the x-rays for you in his office? A. I did pick them up and bring 
them back. He did read them there in the office. | 

Q. And he again told you that the x-rays did not reveal 
anything? A. That is correct. 

Q. And he at that time advised you to have a myelogram, did 
he not? A. He said if there was trouble in the area this was one way 
that they could definitely find it, to do a myelogram. | 
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Q. Did he tell you what a myelogram was? A. Idon't re- 

call whether he told me exactly what it was. Ido recall that 
he stated it was injecting a dye into the spine, you know, something to 
that effect, the fact that they put a dye in they can trace it to find the 
difficulty. This I recall. 

Q. He told you that they inject dye into the spine and they 
take x-rays or by some method they watch the course of the dye in 
the spinal column and they see if there is a defect in the spinal column? 
A. As far as the x-rays, I don't recall him saying the x-rays. I just 
recall he stated that the dye was injected into the spine and that they 
could follow it. I thought, the way he was explaining it, it was some 
way under a light, that they could watch the dye run up and down, or 
however it runs its course, through the spinal region, and this would 
show up the difficulty, if it were somewhere where it was not sup- 
posed to, as he'stated, this fluid has only one course to take. 

Q. Therefore the doctor told you you would have to -- I may 
be assuming -- he did tell you that you had to go to the hospital for 
this test? A. Yes. 

Q. And he told you the dye would be injected into the spinal 

cord and the course of the dye in the cord would be followed 
by some method? A. Right. 

Q. And you agreed to have this test, did you not? A. Cor- 
rect. 


Q. The test was performed by Dr. Spence with Dr. Luessenhop 
present? A. I think -- Jam almost certain -- that Dr. Luessenhop 
was present also. 


Q. You were conscious during this procedure, were you not? 
A. Right. I had been slightly -- I had been given a sedative before it 
took place in my room before leaving the room to go to the lab or 
wherever this myelogram is done. 
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Q. Did you have a discussion with Dr. Spence about the re- 
sult of the myelogram? A. No, sir. The only thing, after the 
myelogram was performed I just recall them -- or Dr. Spence, I 
assume, taking a needle or something sharp, and scratching my 
back, the area where the trouble had been located, and they put the 


lights on and Dr. Spence says to me, he says, "Jerry, you have a 
possible ruptured disc, and it will take an operation to correct it." 

Q. At that time when he said a possible ruptured disc you 
understood that to mean that it could be a disc but it also could be 
something else? A. Well, lassume when he said "possible" that 
he was not certain what the trouble was. 

Q. But he did tell you there was a defect in the spinal col- 
umn revealed by the myelogram? A. Thatis correct. 

Q. He told you that he thought an operation was in order ? 

A. Would you repeat, sir? | 

Q. That you should have an operation? A. He said that I 
had a possible ruptured disc, it would take an operation to correct the 
trouble. | 

Q. Did tne doctor tell you that you had a possible ruptured -- 
excuse me. The doctor told you you had a ruptured disc, did he not? 
A. He told me Ihad a possible ruptured disc. | 

Q. Did you inquire of Dr. Spence what this was? A. No, 
sir, because I was only nineteen at the time, J had never heard of a 
disc, and I just didn't know what to do. | 

Q. Your physician told you he had found what he thought was 
a defect in the spinal column and he thought you should have an opera- 
tion? Is that correct? A. He told me Ihada possible ruptured 
disc and it would take an operation to correct it, and that was the ex- 


Q. This advice made you somewhat nervous, did it not? 
A. Right. 


tent of our conversation. 
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Q. You inquired no further of the doctor as to what was 
planned and wky he wanted to do the Operation? A. No, sir. AsI 
say, he just explained to me that there was the possible ruptured 
disc, it would take an operation to correct it, and I didn’t even know 
what a disc was, and that was all the information that was volunteered, 
ard I didn't go into anv detail because I really didn’t know what was to 
follow except an operation. I just knew operation meant cutting of 
some sort, but it scared me. 

Q. It was cutting in the spinal column area? A. Well, that 
I didn't know -~ spinal column area, as I said, I didn't even know what 
a disc was. I didn’t even know where they were located. 


Q. Did the doctor tell you the defect was in the Spinal column ? 


A. No, I don't recall him telling me it was in the spinal column, 

Q. Did you have any further discussion with the doctor spe- 
cifically with regard to your mother? A. The only thing I recall, 
after he had told me I kad a possible ruptured disc and it would take 
an operation to correct it, Iasked him, I told him I would have to let 
my mother know ahout this, and then -- of course, he knew that my 
mother was a widow and that ske lived in West Virginia, and he says, 
“If vou want to call your motker and tell her about this, if she wants 
to call, it wil! be fine, we will be glad to talk to her, but it will not 
be necessar~ for her to be here," 

Q. Mr. Canterbury, again referring to vour deposition, at 
page 72. the first question occurring on that page: 

| “Question: Did you ask him any questions about it? 
_ "Answer; No, not that I recall. I was sort of ner- 
vous when ke said operation, and I had never been ina hospital. 

I believe I was more -~-" 

MR. DAVIS: Did you say page 72? 

MR. MURPHY: Yes, sir. 

THE COURT: Start over. 
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BY MR. MURPHY: ; | 
Q. "Question: Did you ask him any questions about 
it? | 
"Answer: No, not that J recall. Iwas sort of 
nervous when he said operation, and I had never been 
ina hospital. Ibelieve I was more excited than anything. 
He asked me where my mother was, and he said to me, 
"Have her call me.' So I called the neighbor -- we 
don't have a phone -- and gave him the message and 


have him to call my mother and have her call the doctor, 


call Dr. Spence." 

Do you recall being asked that question and giving that answer? 

A. I don't recall giving that precise statement there, sir. It 
would be something to the effect, as I just stated, that he had told me 
that if my mother wanted to call it would be fine, he would be glad to 
talk to her, but it was not necessary for her to be here. 

Q@. Your recollection now is that the doctor did not tell you 
specifically for your mother to call him? A. No, sir. 


* * * * * 


Q. Do you also recall -- going ahead in time -- when you 
were in Florida having examination by a neurosurgeon ? A. Bya 
neurosurgeon ? | 

Q. Yes. A. No, sir. ! 

Q. Do you have any recollection of Dr. Haverfield? A. No. 
The name doesn't mean anything to me. Only I had two urologists 
while I was in Florida. I also received my -- I assume it was the medical 
for the United States Army at that time. I was seen by a doctor who was 
designated by the Selective Service Board, but I don't recall his name. 
And I also seen one doctor for a ruptured eardrum which I received 
while swimming on Miami Beach. That is the only doctors I visited. 

Q. The name Dr. Haverfield doesn't mean anything to you? 
A. No, sir, it doesn't. I don't recall the name. ; 


* * * * 
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Q. Mr. Laskey also asked you about a certain portion of the 
hospital records, during which he mentioned the name of a Dr. Rubin. 
Do you know who Dr. Rubin was? A. Idon't recall the name. I 
imagine he was one of the interns. 

Q. One of the staff physicians of the hospital? A. One of the 
staff interns. 

Q. Are you aware of the fact that on page 108 of the hospital 
records there is an entry under date of 2/11/59, "Patient to stand at 
bedside and attempt to void Q6h."" (Signed) "Rubin"? 

Were you aware of that entry? 

A. No, sir, I was not aware of that. I just can't see why he 


would even give those orders. 


*x * * * * 


REDIRECT EXAMINATION (resumed) 


BY MR. DAVIS: 
»¥ x Sd * * 
MR, DAVIS: If your Honor please, at this time I would like 
to read from Exhibit 1 in evidence, page 68. 
THE COURT: So there will be no confusion, you may now read 
that page to the jury. That document is all in evidence already, isn't it? 
- - ~ * * 
MR. DAVIS: Ladies and gentlemen of the jury, from page 68 
of the hospital records, headed "Consultation Record, "’ and on the 
date of 2/9/59 there appears the following: 
"Consulting service or physician William Ferguson. 
Reason for request, admitted for interscapular pain. 
Myelogram showed defect at T4 on L. Since myelogram has 
complained of nausea, food sticking in esophagus and pain 
in epigastrium. Your opinion please." 
(Signed) "A. J. Laussenhop." 
Then follows: 


"9 February 1959. Ido not believe there is any primary 
pathology present in this abdomen. Iam inclined to think that 
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his epigastric distress is a result of his vomiting with sub- 

sequent muscle soreness. He also has some constipation 

problem. Laxative indicated. Ido not believe that this will 

interfere with indicated therapy as scheduled, WU 

(Signed) "W. H. Ferguson, M.D." | 

Q. Do you recall Dr. Ferguson examining your abdomen ? 
A. Yes, sir, I do. | 

Q. You notice from this record it mentioned | “indicated 


therapy.'' It says nothing about indicated surgery. | 
MR. MURPHY: If your Honor please, -- | 
THE COURT: Counsel, I have advised you not to argue to the 
effect of evidence to the jury at this time. | 
MR. DAVIS: Very well. | 
* bd * * | cs 
MR. DAVIS: I would also like to read into evidence from 
Exhibit 1 pages 69 and 69A of the hospital records, if your Honor 
please. This is under the date of 2/14/59. Appearing at the top: 
"Consulting service or physician. Luther Hall. Reason 
for request, prior to surgery he had 25 pounds weight loss." 
MR. LASKEY: If the Court please, I would object to reading 
of this as not being properly in evidence under Taylor v. New 
York Life Insurance Company. We have -- 
THE COURT: Justa minute. May I have it? 
MR. LASKEY: This constitutes diagnosis and opinion. 
THE COURT: When this was offered you did raise that point, 
didn't you? | 


In other words, your contention is that to the extent that there 
is something other than a statement of fact that the only evidentiary 


value it has is as a possible basis for an expert's opinion? 

MR. LASKEY: Yes, your Honor, and also on the further 
ground that it is beyond the scope of cross examination. 

THE COURT: Yes. Iwill sustain it on both grounds. 


MR. DAVIS: May Ibe heard on it, your Honor ? 
| 
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THE COURT: I have made the ruling, counsel. 

MR. DAVIS: He mentioned the Taylor v. New York case, 
and I was prepared to respond to that. 

THE COURT: Ihave sustained the objection on two grounds. 

MR. LAVIS: Both grounds? 

THE COURT: Yes. Each of which by itself the Court feels is 
sufficient. 

* * * * * 

Q. The consultation referred to on February 14, 1959, be- 
fore objection, was toa Tr. Hall. Actually the consultee was a [r. 


Rapee, Dr. Luther Hall's associate. Do you recall being examined 


by Dr. Rapee? A. No, sir, I don't. 

Q. Atany rate, if the hospital records are correct, those three 
consultations of February 14, February 18 and April 6, 1959, were 
after both of the surgeries by Dr. Spence? A. That is correct. 


= ~ * * * 


WILLIAM GODFREY STONEBURNER, JR., 
* * * * 
DIRECT EXAMINATION 

BY MR. DAVIS: 

Q. Would you please state your fullname? A. William 
Godfrey Stoneburner, Jr. 

Q. Where do you live, Mr. Stoneburner? A. I reside at 
1400 North Kennelworth Street, Apartment 4, Arlington, Virginia. 

Q. What is your occupation? A. Iam in claims service 
with Air Cargo, Incorporated. 

Q. Where is that organization located? A. 1734 Rhode 
Island Avenue, N. W., Washington. 

Q. How long have you been employed in that capacity ? 
A. Approximately two weeks. 


Q. What was your employment immediately prior to that? 
A. Hartford Insurance Company. 
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Q. How long were you with Hartford? A. Approximately 
eight months. | 

Q. Was there a time when you were employed by the Federal 
Bureau of Investigation? A. I was. | 

@. whenwas that, sir? A. 1956 to 1962. 

Q. And did you resign that employment? A. Yes, I did. 

@. During the course of that employment where was your 
office, where were your duties performed? A. 9th and Constitution 
Avenue. | 
Q. In the Department of Justice? A. Department of 
Justice. | 

Q. While with the F.B.I did you attain any rank or title? 
A. Yes. Iwas assistant supervisor in the personnel section. 

Q. Who was the supervisor over you? A. Mrs. Norma 
Merterko. | 


| 
Q. To you know the plaintiff in this action, Jerry W. Canter- 


bury? <A. Ido. 

Q. How long have you known him, sir? A. ' About ten years. 

Q. Do you have personal recollection of his entering the 
Washington Hospital Center on or about February 4, 1959? A. Ido. 

Q. Directing your attention to the night before his admission 
into the Washington Hospital Center, did you and he both work the 
night shift on February 3, 1959? A. Yes, we did. 

Q. Do you recall what time you both got off duty at that shift? 
A. Around midnight, I think it was. 

Q. Around midnight? A. Yes. 

Q. At that time where were you living? A. Iwas living at 
home in McLean, Virginia. | 
Q. McLean, Virginia? <A. Yes. 
Q. How would you get from your home to the F.B.I. at that 
A. How would I get home from the F.B.I. ? | 
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Q. Yes. A. Icaught a bus at 11th and E Streets, N. W., 
3F bus going to Falls Church. 

Q. Where was Mr. Canterbury living at that time? A. He 
was living on A Street, S. E. 

Q. When you both left the F.B.I. to get your respective buses 
will you state to'the Court and jury the course of action you took to get 
the buses? A. Well, we walked within about one and a half blocks 
of the bus, and we were both late. So we started running for the bus, 
and we both -- 

Q. You both ran for your respective buses? A. Right. 

Q. What was Mr. Canterbury's physical condition at that 
time, to the best of your knowledge? A. To the best of my knowledge, 
excellent. 

Q. He had no difficulty in even running? A. No, no difficulty 
whatsoever. 

Q. Tirecting your attention to February 10 of 1959, after he 
had been admitted to the Washington Hospital Center, did you have 
occasion to visit the hospital on that date, February 10? A. I did. 

Q. Do you recall when you arrived? A. Approximately noon, 
between 12:00 and 1:00. 

Q. Did: you see Mr. Canterbury at that time? A. I did not. 

Q. How long did you stay at the hospital at that time? A. I 
stayed until about 8:45 P.M. that night. 

@. During that period did you have occasion to talk to the 
surgeon, Dr. W. G. Spence, seated at defense trial table here? A. I 
did. 

Q. Where did that conversation take place? A. Just outside 
the operating room. 

Q. How was Dr. Spence dressed on that occasion? A. Well, 


he was dressed in the operating uniform. 


Q. Surgical uniform on? A. Yes, attire. 
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Q. Will you state to the Court and jury what you said to Dr. 
Spence and what he replied to you? A. Well, I asked Dr. Spence, I 
said, 'tHow is Jerry?" and Dr. Spence said he was okay, and that he 
was in the recovery room, and that he was -- the operation was okay. 

* *x * * | * 

Q. After leaving the hospital what did you then do? A. I 
called Jerry's mother, Mrs. Martha Canterbury, in West Virginia, 
and they do not have a telephone, and I called the neighbor, at which 
time the neighbor informed me that Mrs. Canterbury had already left 
by bus for Washington, D. C. So I never talked to Mrs. Canterbury. 


Q. Asa result of Mrs. Canterbury coming to the District of 
Columbia, did you see her in the next day or two? A. I did. 
Q. Where was that? A. I saw Mrs. Canterbury at the 


hospital. 
Q. Do you recall the date you saw her? A. The 11th. 
Q. lithof February? A. Right. : 
* * * * * 
MARTHA EVELYN CANTERBURY 
called as a witness herein on behalf of plaintiff, being first duly sworn, 
was examined and testified as follows: 
* * * * | * 
DIRECT EXAMINATION 
BY MR. DAVIS: | 
Q. Will you state your full name for the record? A. Martha 
Evelyn Canterbury. | 
Q. Where do you live at the present time? A. 1117 Richard 
Place, N. W., Canton, Ohio. | 
Q. With whom do you live at that address? A. Jerry, my 


Q. How long have you lived with Jerry, going back from this 
date ? A. From the date we moved to Ohio? | 


@. AtCanton, Ohio. A. Approximately two years. 
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Q. Will you state for the record the date of Jerry's birth? 
A. March 12, 1939. 

Q. That would make him twenty-nine years of age at this 
time? A. Right. 

Q. Mrs. Canterbury, do you recall when Jerry first came 
to the District of Columbia? A. January 2, 1958. 

Q. Where had he been living prior to the time of coming to 
Washington, D. C.? A. At home with me, Cyclone, West Virginia. 

Q. Cyclone, West Virginia, with you? A. Right. 


Q. What was the purpose of his coming to Washington ? 
A. He was employed with the F.B.I. 

Q. Do you recall seeing him over the Christmas Holidays in 
Cyclone, West Virginia, in1958? A. Yes. 

Q. Will you state briefly what complaint if any he made to 


you as to any then present physical condition? A. He was complain- 
ing of a hurting in his back. 

Q. A hurting? A. Hurting in his back, which I used a rub 
of Bengue and hot towels, which he had been told by either Gitter or 
Bowie, that he had probably neuralgia. 

Q. Do you recall how long he stayed over the Christmas 
Holiday period in 1958, how many days? A. Idon't recall. Maybe 
four or five days. 

Q. And what was his ability as to getting around physically 
during that Christmas visit with you? A. Just as good as he ever 
did before. 

Q. Mrs. Canterbury, I want to go into Jerry's prior athletic 
life, prior to coming to Washington. Do you have any personal knowl- 
edge of his activities while in high school? A. Yes. 

Q. Will you state briefly what they were? A. Basketball, 
baseball, dancing, parading in the band. He was an all-County 
trumpet player. 

Q. Parading the band? A. Right. 
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Q. To your knowledge has he been able to do any of those 
things since 1959? A. No. | 

Q. Mrs. Canterbury, directing your attention now to the 
early part of February, 1959, were you advised that your son was 
then in the Washington Hospital Center? A. Right. | 

Q. Did you ever receive a call or did you ever contact his 
then attending surgeon, Dr. William T. Spence? A. Yes. 

Q. What medium did you use to contact Dr. Spence? A. Jerry 
had called my neighbor, which, as I stated before, I didn't have a tele- 
phone, and told the neighbor and left Dr. Spence's number for me to call 
Dr. Spence. So Icalled Dr. Spence and introduced mise to him, and 
J asked him. 

Q. Do you recall the date you called Dr. Spence? A. Febru- 
ary 6th. It was ona Friday. 


Q. That was before any surgical procedure had been under- 


taken? A. Right. | 

Q. And did you reach Dr. Spence as a result of placing that 
phone call? A. Yes. | 

Q. Will you state to the Court and jury what was said by Dr. 

Spence and what was said by you during that conversation? 
A. Lintroduced myself to Dr. Spence and I asked him what he wanted 
with me, that my son had called and told a neighbor for me to call 
him, and he told me that he was going to have to operate on my son, 
and I said, "What for?" | 

He said, "Possibly a ruptured disc." | 

And I said, “What is a disc, what causes this disc?” 

He said, "It probably come up from the accident he had with 
your son." 

I said, "What accident?" 

He said, "Well, didn't he and one of your aen0 have a little 


run-in, like he jumped out of the car once, your son?" 
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I said, "Oh, my God, I had forgotten that. That's been 
three or four years ago." 
Q- Three or four years prior to the date of this telephone 
conversation? A. Right. 
Q. What else was said by you and Dr. Spence on that occasion? 
A. J said, "Dr. Spence, --" 
He said, “Jerry has told me about you being a widow and finan- 
cially handicapped. It is not necessary for you to be here. If you were 
here, we would talk to you." 
And I said, "Dr. Spence, is this operation serious?" 
He said, "Not any more than any other operation." 
And I said, "When have you got him scheduled for operation?" 
He said, "Iam planning on Monday at 1:00 o'clock, " which 
would have been February 9th. 
And I said, "Well, if Ican make arrangements I will get there." 
So I didn't get the arrangements made that I had set up for, and at 1:00 
o'clock on Monday I called him up and he said he had rescheduled it for 
Tuesday at 1:00 o'clock. So Iam still working on getting financial 
means to get there, and at 1:00 o'clock I called him up on Tuesday and 
they had taken Jerry into surgery. So J taken the 6:00 o'clock bus out 
in West Virginia in the evening, and 6:00 o'clock next morning on the 
11th J arrived in D. C. 
Q. This second telephone conversation you had with Dr. 
Spence was on what date? A. That was after surgery. I would say it was 
either in the month of June or July of '59. 

Q. Jam talking about the telephone conversation now in Febru- 

A. I didn't have but one. 

Q. You had one on February 6th? A. That is right. 

Q. Before any surgery? A. That is right. 


Q. You had no other telephone conversation with Dr. Spence 
until after the surgery? A. Right. 
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Q. You had no other telephone conversation vith Ir. Spence 
on or about February 10? A. No. | 

Q. When did you arrive in the District of Columbia and par- 
ticularly at the Washington Hospital Center? A. 6:00 o'clock on 
February 11th? | 

Q. 6:00 o'clock P.M. or A.M.? A. In the morning. 

Q. 6:00 A.M.? A. Right. 

Q. How did you get here from West Virginia? A. By bus, 
Greyhound bus. | 

Q. How long a bus trip was it? A. Twelve! hours. 

Q. And you went directly, I understand, to the hospital ? 
A. No, I went to the apartment where Jerry and his roommates were. 

Q. What time did you arrive at the ROY 2 A. Around 
10:30 or 11:00. 

Q. A.M.? A. Right. | 

Q. Did you see Jerry on that occasion? A. Yes. 

Q. That would be at 10:30 A.M. on the sone of February 
11? <A. Yes, right. | 

Q. What was his physical condition, that you noted? A. Well, 
he said, "Hello, Mother, I knew you would be here. The nurse told 
me so." | 

I said, ''How are you feeling ?"' 

He said, "I'm feeling fine, I felt good enough to fall out of bed 
last night. I'm doing fine." 

Q. Prior to this first surgery of February 10, 1959, and 
specifically in the telephone conversation you had with Dr. Spence, 

did he ask your permission or consent to that proposed sur- 
gery? A. He did not. | 


Q. When you got to the hospital on February 11 were you then 


asked to sign any consent to surgery? <A. Yes. 
Q. Mrs. Canterbury, I show you page 258 of Exhibit 1 and 
ask you if that is the signature, your signature opposite the X? 


A. That is my signature. 
| 
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Q. Idirect your attention to the date at the top of it, 2/12/59. 
Is that the date you signed this paper? A. I signed the paper on the 
11th. 

MR. DAVIS: If your Honor please, I would like to read into 
evidence or read from Exhibit 1 this authority to operate. 

THE COURT: All right. 

MR. DAVIS: Ladies and gentlemen of the jury, page 258 is 
labeled at the top of it, "Authority to Operate." 

"If competent, patient should sign in space indi- 
cated. If a minor or incapable of signing, responsible repre- 
sentative should sign in lower spaces. Hospital No. 05-11-44. 
Date, 2/12/59. 

"This is to certify that I, the undersigned, consent 
to the administration of whatever anesthetics and the perform- 
ing of whatever operation may be decided to be necessary or 
advisable upon Jerry Canterbury, and the disposal of any 
severed tissue or member." 

The space below that is blank for signature, blank 

for witness, and below that a check mark and a space, "Patient is a 
minor. 't Below that is the signature of Martha Canterbury. Below 
that, "Relationship, '' and the word 'Mother."" It is unwitnessed. 

Q. How long had you lived in Cyclone, West Virginia at that 
time, Mrs. Canterbury? How long had you lived in Cyclone? A. It 
is the only place I ever did live. I will have to think. 


Q. You have been there a number of years, is that right? 
A. Right. 

MR. DAVIS: Jf your Honor please, I would like to read into 
evidence page 257 from Exhibit 1. 

MR. LASKEY: I don't have in my copy. What is it? 

MR. DAVIS: It is another Authority to Operate. 

Ladies and gentlemen of the jury, this page 257 is also labeled 


"Authority to Operate, ' the same heading. 
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"If competent, patient should sign in space indi- 
cated. If minor or incapable of signing, responsible 
representative should sign in lower spaces. Hospital 
No. 05-11-44. Date, 2/9/59. 

"This is to certify that I, the undersigned, consent 
to the administration of whatever anesthetics and the per- 
forming of whatever operation may be decided to be 
necessary or advisable upon Canterbury, Jerry M., and 
the disposal of any severed tissue or member. Wy 

Witness blank, signature of patient blank, and below 

that, that patient is a minor, checked off. Below that, "Or state why 
incapable of signing, " that is stricken out. Then appears the hand- 
written words, "Patient's mother signed permit with Dr. Spence but 
is not available here. His mother is in Virginia at the time. Witness, 
J. Payne, '' and no signature whatsoever. | 

Q. Mrs. Canterbury, after you arrived at the hospital on 


February 11, 1959, did you have occasion to see and talk with Dr. 
Spence on that date? A. No. | 
Q. When did you next see Dr. Spence? A. On the 12th. 
Q. Where did you see him at that time? A. In the hall on 
the fourth floor, in the E ward. | 


Q. Did you have occasion to talk to some resident physician 
of the Washington Hospital Center on the night of February 11? A. Yes. 
Q. Can you fix that time? A. It was around 10:30. 
Q. Where were you at that time? A. In the nurses! lounge. 
Q. In the nurses' lounge. And do you recall the name of the 
intern that came to you? A. No, sir, I don't. | 
Q. Was he then dressed in a surgical outfit? A. Yes, sir. 
Q. What did he say to you and what was your response to 
him ? | 
MR. MURPHY: If your Honor please, I would object to it on 
behalf of Dr. Spence. we don't know who he is or what authority he 
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had to say anything. 

THE COURT: As far as Dr. Spence is concerned, the ob- 
jection is sustained. 

MR. DAVIS: Only against the hospital. 

MR. LASKEY: I would object on behalf of the hospital, if 
the Court please, on the ground there is inadequate showing that 
whatever was Said by an intern is binding on the hospital. A resident 
or intern. We don't even know that much aboutit. There is no show- 
ing of his having any relationship to this particular patient. 

THE COURT: Well, it may be that something will be devel- 
oped on the answer to the question. 

MR. LASKEY: I would request a tender of proof so we can 
ascertain our objection. 

THE COURT: All right. What is the offer of proof? 

Will you approach the bench? 

| (The following proceedings were had at the bench, 
out of the hearing of the jury) 

MR. DAVIS: I propose to prove by this witness, if your 
Honor please, at this time she is now referring to the night of 
February 11. 

She was looked up in the nurses’ lounge by a man who iden- 
tified himself as an intern, who told her that her son was then in the 
operating room, "We have him cut open, we can find nothing wrong 
with him." 

Ostensibly it was either a resident or an assistant or one of 
the surgeons in the surgery department. 

THE COURT: I thought that your proof as far as the hospital 
is concerned was based upon two things: One, that they permitted 
the operation without having the mother's signature; and two, that 


they were so careless in their care for him that they let him fall out 
of bed and hurt himself. 
MR. DAVIS: Those are two. 
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THE COURT: What are the other charges against the hospital ? 

MR. DAVIS: This does not bear on any of the allegations of 
negligence, but it ties in with the overall picture to show the second 
surgery, which she now says was on the 11th, that they looked her up 
as the mother and specifically told her -- 

THE COURT: No, I think what you want in there is something 
about Dr. Spence, and while I have ruled it would not be admissible as 

to him, nevertheless the damage would be done. If what you 
are talking about is just to prove what he said, that they just operated 
on him on the 11th, that is a different proposition. | 

MR. DAVIS: No. 

THE COURT: But you want to go further. 

MR. DAVIS: 'We have him cut open now and can find nothing 
wrong with him." | 

THE COURT: In what way is the hospital affected by [r. 
Spence's negligence, if any? | 

MR. DAVIS: Well, I think it is the duty under the manuals 
which your Honor has reserved decision on, and particularly under 
the Emmett case, that there is the obligation on the hospital to super- 
vise the work of visiting surgeons. | 

THE COURT: What is your offer of proof as to how the 
hospital was negligent? 

MR. DAVIS: In permitting drastic surgery, such as the sec- 
ond surgery, which apparently was an exploratory, and come out and 
look her up and say they have him cut open and can find nothing wrong 
with him. 

THE COURT: How would the hospital know that before it 
happened? | 

MR. DAVIS: I think it is incumbent on a hospital to prevent 
such drastic surgery without first exhausting conservative measures. 

THE COURT: Do you have any basis for that kind of state- 


ment, that they can interfere with the surgery that the particular doc- 


tor requests ? 
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MR. DAVIS: Yes. Under the case of Darling v. Charles 
Memorial Hospital, -- 

MR. LASKEY: That does not go to that extent. 

MR. DAVIS: -- plus the Emmett case in this jurisdiction. 

THE COURT: I read that and I can't remember anything about 
that being in there. 

MR. LASKEY: There is no evidence here that Dr. Spence 
was anything but a well qualified and educated physician, was known 
to the hospital as such, and if we went in to stop a surgery when a 
qualified attending physician has scheduled it, we would really be in 
trouble. 

THE COURT: I think so too. Iam not going to permit the 
witness to testify as to the remark of the intern to the extent of show- 
ing what the diagnosis of the intern was. I think that it is designed 
to create inflammatory feeling towards Dr. Spence. 

MR. DAVIS: Well, it is not designed for that purpose. It is 
a spontaneous admission. 

THE COURT: It is not admissible as to Dr. Spence. 

MR. DAVIS: Under the theory that he is the captain of the 
ship, as surgeons are referred to, he ostensibly was sent out to im- 
part that information to the mother. 

THE COURT: We don't know anything about that. 

MR. DAVIS: I have not been permitted to develop it, but that 
would be the case. 

THE COURT: All right. How do you propose to develop it? 

MR. DAVIS: By developing the full conversation. 

THE COURT: That Dr. Spence told him? 


MR. DAVIS: Idon't know. There is a proper inference -- 

THE COURT: Wait a minute. No, it is not proper inference. 
The rule, I would think, on admissions of agent's statements applies to 
this type of thing, as anything else. You have to have the agent in 
court to testify to the facts which justify a finding of agency. 
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If you want to take a recess and develop that the intern said 


"We've just operated on your son, "' I will permit that. I see 
no reason why that cannot be developed. | 

MR. LASKEY: Pardon me? 

THE COURT: I see no reason why he should not be permitted 
to testify, why the woman shouldn't be permitted to testify merely 
that the intern said on the night of February 11, "We me just oper- 
ated on your son." | 

MR. LASKEY: This is in no way an amiseion and itis 
pure hearsay. We do not even have this character identified. If he 
had said something in the nature of an admission that sient be 
another matter. 

THE COURT: He is going to prove that all of these records 
are wrong. 

MR. LASKEY: Iknow. But I don't think he should be per- 
mitted to make that attempt by improper hearsay testimony, and this 
is purely hearsay anddoes not come under any of the exceptions. 

THE COURT: All right. I will sustain objection to the 
whole thing. | 
“ * * 

BY MR. DAVIS: | 

Q. Mrs. Canterbury, without telling us the nature of this 
conversation, did this gentleman in the surgical outfit you talked to 
in the nurses' room on February 11 identify himself by name? 4A. I 
don't recall. | 

* * * * * 

Q. Can you describe this intern, as you call him, by appear- 
ance? A. Yes, sir. He was a medium build, I would say a foreigner 
of some kind, because he had a broken language. A crew cut haircut. 

Q. Did you see Jerry later that night on the 11th? A. No. 

Q. When did you next see him? A. On the 12th, the 
morning of the 12th. | 
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Q. Did you ever have any conversation after the surgery of 
February 10 and the one you made brief reference to on the 11th, 
with Dr. Spence? A. No conversation, at the first surgery, no, 
not until the second surgery. 

Q. You are referring to the one on February 11? A. Right. 

Q. That was my question. Did you talk to Dr. Spence follow- 
ing that surgery? A. That would be on the morning of the 12th. 

Q. All right. What did he tell you at that time as to what 
he haddone? A. Well, he told me that he had opened up the same 
incision that he made the day before, and he took his hands like this, 

and he said, "I made a gusset --"' 

Q. Agusset? A. "A gusset" was the word he used. He 
said, "Jerry has trouble in the spinal cord, a swelling in the cord. 
That's where all the pain is coming from." And he said, "I've just 
made a gusset so the cord can expand more if necessary." 

Q. Sothe cord canexpand? A. If necessary. 

Q. Did you continue to stay at the hospital after the second 
surgical procedure? A. Yes. 

Q. For how long? A. It was either two or three weeks I 
stayed the first time I came here. 

Q. Will you tell us briefly what Jerry's course was in the 
hospital for the two or three weeks you were at the hospital from 
February 11, 1959, on? How did he getalong? A. Well, the 
second operation, which I was there for and signed for that one, 


on the 12th Jerry was real bad. In fact, I thought he was going to 


die. They wouldn't allow him to have any water. I stood by his bed 
all day and rubbed his lips with ice chips, and he was paralyzed, he 
couldn't walk. 
Q. Do you recall when he was ultimately discharged from the 
first hospitalization on or about May 17? A. Right. I came and got 
him. 
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Q. You came and gothim? A. Right. 
Q. How did you have to take him out of the hospital ? A. Wheel 


chair. 

Q. How was he obliged to ambulate, in addition to a wheel 
chair? A. Well, the nurse brought him to the door. The best J 
remember, a taxi take us to the airport. He was on two crutches. 

Q. That is what Iam getting at. He had to use crutches? 

A. Right. Two. | 

Q. Where did you take him on that discharge on or about 
May 17? A. I took him back home, Cyclone, west Virginia. 

Q. And how long did he remain there before he was re- 
admitted to Washington Hospital Center ? | 

* * * * * | 
A. It was a few days before my dad died, which may dad died 
on the 31st day of August. 
Q. What was his condition while at home from May 17 up 
until August of 1959? A. The same thing. He was on his crutches, 
on two crutches. I had to take him to a urologist. He got real sick 
once, and I had to take him to a urologist in Bluefield, West Virginia. 
Q. Do you recall the name of that urologist? A. Dr. 
Bayer. | 
Q. To your knowledge, did Dr. Bayer render any treatment 
to Jerry? A. Yes, he did. | 
Q. Did there come a time when you were obliged to take him 

to another hospital in West Virginia? A. No. That was the time 
when he got real sick I called Dr. Spence's office, and his secretary 
told me he was playing golf. She gave me the name of the golf course. 
So I called there and I contacted Dr. Spence, and he talked to me and 
told me what to do. I told him how Jerry was acting. | 

361-1/2 Q. What did he tell you on that occasion? A. | He told me to 
take him to a urologist, and he asked me if I was close to the Bluefield 
Sanitarium, and I told him within thirty-five or forty miles, and he 
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said, "Look, you take him, have [r. Gage, which is a good friend 
of mine," I think he said they graduated together, ''to look him over. 
Dr. Gage is a neurosurgeon in the Bluefield Sanitarium."' 

Q. Was Dr. Gage, to whom he had been referred by Dr. 
Spence, attached to the Bluefield Sanitarium? A. Right. 

Q@. While Jerry was there under the care of this urologist 
did you contact Dr. Gage? <A. Yes, Sir. 

Q. Did he examine Jerry? A. No, sir. 

Q. Why not? A. He said, ''The hell --" 

MR. LASKEY: I object, being immaterial. 

THE COURT: It will be sustained. The objection is sustained. 
BY MR. DAVIS: 

@. Pid you tell Dr. Gage he had been requested by Dr. 
Spence to examine him? A. I told him that Dr. Spence -- 

MR. LASKEY: I object. 


THE COURT: The obiection will be sustained. 


* x * * * 


Q. How did he get from Cyclone, West Virginia, back to 
Washington for this readmission in August, 1959? <A. Flew. 
* * x * * 
Q. After his discharge from the second admission where 
did he go? A. He remained here in D. C. 
Q. Until how long? A. I don't remember. 
Q. Do you recall his being ultimately transferred by the 
F.B.L after he did return to work to Miami, Florida? A. Yes. 
Q. While he was on duty with the F.B.I. in Miami did you 
have occasion to visit him there? <A. Yes. 
Q. How long were you with him on that occasion? <A. Seven 
weeks. 
Q. Will you tell the Court and jury what Jerry's condition 
was during those seven weeks that you were observing him in Miami? 
A. The same thing he is today. 
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Q. Don't say the same thing. What was it, Mrs. Canterbury? 
Was he able to ambulate? I can't testify for you. Iam asking you. 
What was his condition? A. Well, he walked on two crutches. The 
bladder and the bowel condition hadn't improved. | 

Q. You have personal knowledge of that during the six or 
seven weeks you were with him in Miami? A. Yes, sir. 

Q. Mrs. Canterbury, what is his condition today with respect 
to the question of incontinence? A. It hasn't improved any. 

Q. It hasn't improved. What about this condition of bowel 
control? A. It hasn't improved any. | 

Q. Do you recall forwarding a telegraphic consent on or about 
March 24th, 1959, to Washington Hospital Center so that Dr. Hamilton 
P. Dorman could do a cystogram on Jerry? A. Yes, sir, I do. 

MR. DAVIS: You may cross examine. | 

CROSS EXAMINATION 
BY MR. MURPHY: 
* * * * *: 

Q. He does? What conversation did you have with [r. 
Dorman about this cystoscopic examination? A. There was no con- 
versation. 

Q. You were merely asked to send a telegram authorizing [r. 
Dorman to do a cystoscopic examination? A. Right. | 

Q. You made no inquiry of whatit was? A. No. 

Q. You were told that Dr. Dorman thought it was necessary, 


and you agreed? A. Right. 


Q. You agreed to a second operation by Dr. Dorman, didn't 


you? <A. No. | 

Q. Do you recall writing out by hand a note saying that Dr. 
Dorman or anyone, I believe it was written, "To whom it may concern: 
This is to authorize the performance of any operation deemed necessary 
on my son Jerry Canterbury?" <A. Well, if I wrote it and signed it, I 
guess J did, but that's the only time I remember giving my permission, 
was by telegram. 
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Q. Mrs. Canterbury, I show you page 40 of Plaintiff's Ex- 
hibit 1, and I ask you whether that handwritten portion which is stapled 


onto the underneath page is familiar to you? A. This is familiar, 
yes, now. 

Q. Is that in your handwriting? A. Yes, sir. 

MR. MURPHY: Thank you, Mrs. Canterbury. 

I should like to read this, your Honor. 

THE COURT: All right. 

MR. MURPHY: Ladies and gentlemen, this is an authority 
to operate, Washington Hospital Center. 

The printed portion reads: 

"If patient is incapable of signing responsible 
representative should sign in lower spaces." 

The hospital number and date. 

"August 27, 1959. 

"This is to certify that I, the undersigned, con- 
sent to the administration of whatever anesthetics and per- 
form whatever operation may be decided to be necessary or 
advisable upon Mr. Jerry Canterbury." 

There is a place where it says the name of the patient. 

"Disposal of any severed tissues or member, " and 

then where it says "signature" there is this attached paper which 
reads as follows: 

"Cyclone, West Virginia, August 25, 1959. 

"To whom it may concern: 

"I hereby give my permission for any surgical 
operation or any medical treatments deemed necessary for 
Jerry W. Canterbury, who is my son." 

(Signed) "Mrs. Martha Canterbury." 

Q. Mrs. Canterbury, that authorization to operate was 
signed before Jerry went into the hospital in August, was it not? 


A. Yes. 
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| 

Q. Jerry asked you to sign it before he had ever seen a 
doctor in Washington in August, 1959, did he not? A. No. He had 
seen Dr. Dorman. Dr. Dorman had done the same thing before. 

Q. He hadn't been back to Washington for this next hospital- 
ization that commenced August 26, 1959, had he? A. No. 

Q. What operation had you authorized in this particular piece 
of paper ? A. Weli, I understood who it was to, Dr. Lorman, the 
urologist, and Jerry explained to me what it was. It was no surgical 


at all. Jerry explained to me what he did. Iasked Jerry what it 
| 


meant. A cystoscopic. 
* * * * * 

Q. Had you talked to Pr. Dorman about what would be done 
in August, 1959? A. No, sir. 

Q. To your knowledge had Jerry talked to Dr. Dorman about 
what he would do in August, 1959, when you signed that \paper ? 

A. Evidently Jerry had. 

Q. To your knowledge had he talked to Dr. Dorman on Aug- 
ust 25, 1959, as to what Dr. Dorman would do on aocase 26th in the 
hospital? A. I suppose Jerry had. 

Q. Iam asking you, Mrs. Canterbury, not to suppose, but 
to your knowledge, do you know whether Jerry had talked to Dr. 

Dorman on August 25 or prior thereto to ascertain what Dr. 
Dorman intended to do when he was hospitalizing Jerry on August 26, 
1959 ? 

THE COURT: How would she know? 

THE WITNESS: Yes, how would I know? 

THE COURT: Just a minute. 

How would she know, counsel? 

MR. MURPHY: If she was present when Jerry talked to him by 
phone or by some -- 

THE COURT: Were you present at any time that Jerry put in 
a telephone call to Dr. Dorman in August of 1959 ? 
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THE WITNESS: No. He did that at the next door neighbor. 


BY MR. MURPHY: 
Q. lIunderstand that when you signed the, or sent the tele- 


graphic authorization to Dr. Dorman in April, 1959, you did not at 
that time talk to Dr. Dorman? A. No. 

Q. You authorized him to do what he thought was necessary 
at that time? A. What does the telegram read? 

Q. Iwill refresh your recollection -- 

THE COURT: You are showing her what page of Exhibit 1? 

MR. MURPHY: Page 261 of Plaintiff's Exhibit 1. 

2. Am correct that at that time you were authorizing Dr. 
Dorman to do what he felt was best in the situation? A. Right. 

Q. Do I understand that when Dr. Spence was going to per- 
form the second operation upon your son you did not talk to Dr. 
Spence before that second operation? A. No. 

Q. You signed an authorization at that time? A. Right. 

Q. Who talked to you about that operation? A. Nobody. 

Q. You were told, were you, that the physician, Dr. Spence, 
felt a second operation was necessary and you should sign this permit? 
A. No, sir. 

Q. What were you told about the permit? A. I wasn't told 
anything about that operation. It happened so fast, when Jerry got 
real sick, Dr. Spence and orderlies came in and got Jerry. They 
handed me his ring and his plate, took him out, never said a word to 

me, and the nurse stuck the paper up to me to sign and I 
signed it. 

* * * 
CROSS EXAMINATION 
BY MR. LASKEY: 

Q. Idon't think I understood you clearly with regard to the 
telephone call before the first operation on February 10th. I under- 
stood there was a telephone call that you had with Dr. Spence, is that 
correct, and that was on the 6th, did you testify? A. Yes. 


| 
139 | 


Q. And at that time he told you he had scheduled an opera- 
tion for the 9th? A. Right. 

Q. Did you make a second telephone call to Washington be- 

tween that and the time youcame up? A. ves I made a 
telephone call on the 9th to Dr. Spence's office. | 

Q. And did you talk tohim? A. I don't recall whether I 
talked to him or his secretary, but I do know the third one his secre- 
tary answered. 

Q. There were three phone calls? A. Yes. 

Q. To whom did you talk on the second? A. I don't re- 
call. All I know is whoever answered it had to be him or his secre- 


tary. I don't recall who answered. 
Q. Is that when you learned that the operation had been 
changed from the 9th to the 10th? A. Right. 
Q. When was the thirdcall? A. On the 10th. 
Q. And that was before you left to come out? A. Right. I 
talked to his secretary and she told me they had taken him to surgery. 
Q. Do you recall testifying on deposition at our office on 
K Street, where Mr. Hirshman, Mr. Davis's assistant was present, 
Mr. Welch and myself? A. Yes, sir. 
Q. I direct your attention to the following questions and 
answers, on page 135, the top of the page: | 
"Question: Did you go to the hospital before --" 
We were asking you at that time about what happened after 
you arrived in Washington on the day which you said was February 11. 
"Question: Did you go to the hospital before you 
tried to get in touch with Dr. Spence that morning ?" A. Yes. 
Q. Wait until -- Iam going to read a series of questions, 
here, Mrs. Canterbury. | 
"Answer: Oh, yes, I never seen Dr. Spence until 
the second operation was performed. 
"Question: You went to the hr | and did you 


go directly to Jerry's room? 
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"Answer: Yes. 

"Question: What did you find? What was his con- 
dition at that time ? 

"Answer: Well, he was sort of drowsy. I asked 
him how he was feeling. He said, 'Oh, I'm fine.' We talked 
a while and he began complaining of a tingling in his leg, 
saying, 'Something is wrong, my feet are going to sleep.' 
All I know is I got there before noon and he had his dinner, 
what you call dinner, back where we come from we call it 
breakfast, dinner and supper, here you call it breakfast, 
lunch and dinner. It was immediately after dinner when they 
took him into the hospital room, to the operating room, for 
the second operation. 

"Question: By dinner do you mean the eve? 

"Answer: That is right. You call that dinner here 
and we call that supper at home. 

"Question: It is your recollection that he went to 
the operating room the same evening of the day you got there? 

"Answer: Yes, he did. He absolutely did. 

"Question: Were you there during the day when he 
had what we call his lunch at noon time? 

"Answer: Yes, I was there when he had lunch. 

"Question: You were there when he had dinner? 

"Answer: Yes. 

"Question: And then did you stay there that whole 


evening ? 


"Answer: Yes, J stayed there that whole night. 

"Question: After he had his dinner what happened? 

"Answer: He started complaining of something 
tight. He said it felt like a belt being drawn tight like a screw. 
He was carrying on and could not breathe. Before I could 
snap my fingers Dr. Spence was in there and they were taking 
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him out. A nurse asked me to sign that paper and J did not have time 
to ask her what was going on." ! 

Did you give those answers to those questions ? | 

A. Yes, I did. 

* > * * 

REDIRECT EXAMINATION 

BY MR. DAVIS: | 

Q. Mrs. Canterbury, I show you what has been received in 
evidence as Plaintiff's Exhibit 10, a letter dated August 1, 1959, from 
Dr. Spence to Jerry, and ask you to read that to yourself, please. 


Q. You knew that Jerry had planned on coming back for 
further care by Dr. Dorman with reference to his urological prob- 
lem, did younot? A. Yes. | 

Q. So even at that Dr. Dorman saw fit to protect himself by 


getting a -- | 
MR. LASKEY: I -- 
MR. DAVIS: I have not asked the question yet, sir. 
THE COURT: Iwill sustain the objection to the question 


MR. DAVIS: May I ask the question, your Honor ? 

THE COURT: Iknow what itis. All right, you ask it. Go 
ahead and finish asking it, and then I will instruct the jury. 

MR. MURPHY: If your Honor please -- ! 

THE COURT: Just a minute, just a minute. Let's go on. 


BY MR. DAVIS: | 
Q. You knew as a result of the original hospitalization in 
February of 1959, which went through May of 1959, that he was 


even then under the care of Dr. Dorman, wasn'the? A. Yes. 


so far. 


Q. And you know that you had to sign or forward a tele- 
graphic consent so that he could doa cystoscope? A. Right. 

Q. He came back in for further kidney examination, at 
which time Dr. Dorman took a bladder, a stone out of his bladder, 


and that is when you gave him this longhand authorization? A. Right. 
| 
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Q. After his discharge from the hospital did you ever re- 
ceive a letter from Dr. Dorman as to Jerry's condition? A. One. 

MR. DAVIS: Will you identify this, please, as Plaintiff's 

Exhibit No. -- 

THE COURT: Has counsel seen it? 

MR. DAVIS: Iam not sure, your Honor, but I will show it to 


them as soon as it is numbered. 
THE CLERK: Plaintiff's Exhibit 17 for identification. 
(Said exhibit was marked Plaintiff's Exhibit 17 


for identification. ) 

BY MR. DAVIS: 

Q. I show you this letter which has been marked Plaintiff's 
Exhibit 17 for identification, and ask if that is a letter you received 
from Dr. Dorman on or about May 6, 1961? A. Yes, sir. 

MR. DAVIS: I offer this in evidence, if your Honor please. 

THE COURT: May I see it? 

MR. DAVIS: Yes, sir. 

MR. MURPHY: I would object toit. I think Dr. Dorman 
ought to be on the stand and testify to it. 

THE COURT: I will sustain the objection. 

* * * * 

MR. DAVIS: Will Dr. Spence take the stand? 

For the record, Iam calling him as a witness under Rule 
43(b) of the federal rules. 

THE COURT: Very well. 

WILLIAM T. SPENCE, 

one of the defendants herein, called as a witness on behalf of plaintiff, 
under Rule 43(b), being first duly sworn, was examined and testified 
as follows: 

THE COURT: Mr. Davis, do you believe it may be that you 
will be recalling Mrs. Canterbury later? 

MR. DAVIS: Not that J anticipate at the present, your Honor. 
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THE COURT: I can envision possible situations -- and that 
is the reason why I asked that -- in view of your local rule here about 


proposed witnesses not being present during the course of the testi- 
mony of other witnesses. 

MR. DAVIS: We will have other testimony, but at the pres- 
ent time I do not anticipate calling Mrs. Canterbury, unless of course 
it may be for a matter of rebuttal after I hear the defense. 

THE COURT: That is what I am thinking about. 

All right, proceed. 

What is counsel's position? Is it agreeable to you that she 
stay, or do you wish the application of the rule as previously made ? 

MR. MURPHY: I think that she ought to be excluded as she 
has been to this point, your Honor. I don't think she should hear 


testimony and then be brought back to testify about what she heard. 
THE COURT: I think that is reasonable, Mr. Davis. In 
view of the nature of your local rule in this matter. 
DIRECT EXAMINATION 
BY MR. DAVIS: 
Q. Will you give your full name for the record, please ? 
A. William T. Spence. 
Q. Where is your office at the present time ? | A. 1234 19th 
Street, N. W., Washington, D. C. 
Q. Dr. Spence, from what school and in what year did you 
receive your M.D. degree? A. Duke University Medical School, 
1936. 


Q. Thereafter where did you intem? A. I seaed at the 


Mercy Hospital in Pittsburgh, Pennsylvania. 
Q. For what period of time, for what length of time was 
‘that internship? A. Qne year. 
Q. After your internship at Mercy Hospital in Pittsburgh did 
you then do a series of residencies in medicine? A. Yes. 
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Q. Where did you undertake those residencies? A. I was 
assistant resident at Memorial Hospital in New York City, assistant 
resident in surgery, Memorial Hospital, New York City. I was 
resident in neurological surgery, general surgery and chest surgery 
at Bellevue Hospital in New York City. Iwas chief resident in sur- 
gery at the Welfare Hospital in New York City. Iwas a fellow in 
neurological surgery at the Neurological Institute, New York City. 

It was over a period of six and a half years. I believe J have cov- 
ered them all. 

Q. All these residencies were in the specialized field, were 
they not, of neurosurgery? A. Notall. Some of the surgery at 

Memorial Hospital, for instance, was considerably tumor 
surgery. The Cancer Memorial Hospital in New York, as it is some- 
times referred to, extensive amount of tumor surgery which was of 
a general surgical nature. 

Q. When did you first open your office for the private prac- 
tice of medicine? A. Just prior to Pearl Harbor in 1941, in July, 
and then closed it six months later to join the Navy. 

Q. After World War I you resumed private practice, did 
you not? A. Iwas only ten years old in World War I. 

Q@. ImeanII. A. World War II, I came back to New York 
for additional work in neurological surgery at the Neurological Insti- 
tute to brush up on civilian type practice after four and a half years 
in Navy medicine in combat. 

Q. What was the date of reopening your office for the private 
practice of medicine after World War II? A. 1946 in Washington, 
D.C. 


* * * * * 


Q. I take it, Dr. Spence, you are certified by the American 
Board of Neurosurgeons as a diplomate, are younot? A. Iam. 


145 


Q. How long have you been so certified? A. Oh, since 


about 1949 or 1950, thereabouts. 

Q. I take it you are a member of all of the better known 
medical associations, are you not, doctor? A. Well, Jam a fellow 
of the American College of Surgeons, Iam a member of the Interna- 
tional Neurosurgical Society, I am president of the Pan American 
Neurosurgical Section, Ibelong to the A.M.A., belong to the local 
medical society, Iam an associate member of Maryland and Virginia, 
and also Iam a member of the Congress of Neurological Surgeons, 
and others. | 

Q. In connection with your specialty of neurosurgery have 
you written any papers on your specialty? A. Yes. | 

Q. Through what media have they been published? A. They 
have been published in the A.M.A., the Journal of Neurological Sur- 

gery, various state medical societies, the Annals of the 
District of Columbia, and others. | 

Q. Can you tell us what the subject matter of some of these 
papers were? A. Head injuries, injuries of the spine, spinal cord, 
papers on abnormal vascularities of the brain, papers on the replace- 
ment of skull by plastic plates, the comparison of head injuries in 
1966 and 1939. | 

Q. Have you written any papers on the subject of laminecto- 
mies? A. Yes. In conjunction with the spinal fusion using plastic 
material which I developed, I have written in that regard. 

Q. Dr. Spence, up to February 10 of 1959, the time that 
you had been in private practice, how many laminectomies had you 
performed? A. Ido not know the exact number. | 

Q. Can you give us approximately how many you had per- 
formed? A. Well, in excess of two thousand. 

THE COURT: This was before 1959? 

MR. DAVIS: Yes, Your Honor. 
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Q. With reference to these two thousand laminectomies 


prior to February 10, 1959, did any of them ever result in paralysis 


of the patient? 

MR. MURPHY: If your Honor please, -- 

A. Yes. 

MR. MURPHY: -- I don't see the relevancy of this question. 
The only question is what this doctor did in this case, is it within the 
accepted standards of practice? 

MR. DAVIS: I remind counsel that this witness is an adverse 
witness. Iam going now into the subject of informed consent. 

THE COURT: Justa minute, just a minute. 

(The following proceedings were had 
at the bench, out of the hearing of the 
jury.) 

THE COURT: Why isn't it material, Mr. Murphy, to probe 
the question as to whether or not paralysis is something that may be 
expected? In other words, if paralysis is to be expected when a doc- 
tor conducts the operation according to the reasonable medical stan- 
dards in the community, then it is something in the nature of the 
operation rather than arising from negligence. I think he has a right 
to inquire. 

MR. MURPHY: I don't think what happened in other cases 
proves anything. It may be that this physician has never had a para- 
lysis in another case and somebody else may have had four or five. 

THE COURT: Which case was the septicemia case? 

MR. MURPHY: Quick v. Thurston, I believe. 

THE COURT: If what had happened there was that the doctor 
had made it clear that septicemia resulted not from the nature of the 
treatment, but from the negligence, why, then the motion for directed 
verdict would have been improperly given. Iam going to permit it. 

It may be that he cannot every get anybody to testify that the incidence 
of paralysis -- it does not mean that the operation was improperly 
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performed. If nothing else, this goes to his qualifications, this 
goes to his knowledge of the state of medicine in this particular field. 
MR. MURPHY: If Mr. Davis is calling him as an expert 
witness I would object to him using the defendant as an expert witness. 
MR. DAVIS: There are two cases on it, your Honor. 
THE COURT: Just a minute. 
MR. MURPHY: There are cases both ways. 
THE COURT: I don't know whether there are any cases on it 


or not, but unless you can show me a case holding DESEUSS Iam going 


to permit it. 
MR. MURPHY: There are cases both ways in oer jurisdic- 
tions, none in this jurisdiction. 
THE COURT: Where is one that holds that it is permissible? 
MR. MURPHY: Iam afraid, your Honor, Iam not able to 
carry cases on my fingertips. I don't have that kind of a. memory. But 
I could find it. | 
THE COURT: Which jurisdiction? 
LASKEY: Iam sorry. 
DAVIS: I can answer that. 
MURPHY: Maryland allows it. Ohio and Iowa do not. 
COURT: Maryland allows it? | 
DAVIS: Yes. 
COURT: One of you said that was the source of your 
common law, the other day. 
MR. DAVIS: Yes. Maryland is our common law. 
THE COURT: I will allow it. : 
MR. MURPHY: The other part of it, your Honor, is in those 
jurisdictions that do allow the defendant to be called as a wit- 
ness, there is also the question as to whether the plaintiff is then bound 
by the testimony of the defendant when speaking as an expert. There 
are many jurisdictions that hold that plaintiff is bound by testimony 
elicited from the defendant in the nature of expert testimony. 
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THE COURT: Are you familiar with those cases? 

MR. DAVIS: Yes, your Honor. I took the privilege of having 
photostatic copies made of the two lead cases over the weekend. 

THE COURT: We can cross this other bridge when we come 
to it, about whether he is bound or not. But you can give me the 


cases at the evening recess. 

MR. DAVIS: All right. 
(The following proceedings were had in 

the hearing of the jury:) 

MR. DAVIS: If your Honor please, may I ask the reporter to 
read the last question ? 

THE COURT: Do you mean the unanswered question? 

MR. DAVIS: Yes, your Honor. 

THE COURT: Readit, Mr. Newlander. 

(Question read. ) 

BY MR. DAVIS: 

Q. How many of them, doctor? A. Idon't remember the 
exact number of patients that either had them or eventually had a 
paralysis. I estimate somewhere in the nature of one per cent. 

Q. One per cent? <A. Approximately. 

Q. Then paralysis resulting from a laminectomy is an ex- 
pected risk of this type of surgery, isitnot? A. It is expected in 
that percentage of one per cent. It is a very slight possibility, but it 
does exist. 

Q. Is it good medical practice, Doctor, in the District of 
Columbia to fail to inform a patient of the incidental risks of such a 
laminectomy ? 

MR. MURPHY: If your Honor please, I object to the form of 
the question and at the bench I object to this whole line of questioning. 

THE COURT: Yes. Iwill sustain the objection. 

BY MR. DAVIS: 
Q. Did you inform Mr. Canterbury, your patient, of the 
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possibility of paralysis resulting from this type of procedure? A. I 
don't know that I mentioned it specifically, but I told him there's a 
risk, told both the patient and his mother, that there is a risk to this 

surgery as there.is to every surgery. | 

Q. Doctor, when you first examined him in your office the 
latter part of January, 1959, he walked in, did he not? A. Yes. 

2. He was not paralyzed then? A. That's correct. 

Q. And you took a history, did you not, of his then present 
complaints? A. Yes, sir. 

Q. What did he tell you in the line of history, Doctor? 


A. The patient -- May I refer to my notes? | 


Q. Yes, if you don'trecall. A. The patient complained 
of the severe intrascapular pain, in other words, between the 
shoulder blades. He stated that he had had this for several months, 
that he had consulted Dr. Bowie and also had consulted Dr. Gitter 
about this. He gave mea history of -- : 

. What was the last word? A. Dr. Gitter, Ibelieve the 
name was, that he mentioned having seen him, because of this intra- 
scapular pain. : 


Q. You referred to him as some kind of a specialist. A. No, 
I did not. | 

Q. I'm sorry. Do you know that both Dr. Bowie and Dr. 
Gitter are general practitioners, do you know that, Doctor ? A. Yes. 


Q. They are not specialists in any field of medicine ? A. I 


wouldn't know that, sir. 
Q. Do you know that neither one of them is a neurosurgeon 
in the District of Columbia? A. Idon't know them as neurosurgeons. 
Q. Pardonme? 4A. Idon't know them as being neuro- 
surgeons. | 
Q. What additional history did he give you on the date of this 
office visit? A. He stated that this pain had started approximately 


two weeks before Christmas and had been constant since that time. 
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He doesn't remember any recent injury except that he fell out of a 
car in 1956, but at that time had no pain until the onset of the present 
illness two weeks before Christmas. 

He stated that the pain was aggravated by motion, that there 
was some radiation of the pain from the mid-dorsal spine, that is, 
between the shoulder blades towards the neck, and that it at times 
was incapacitating and caused him to leave his work. 

He gave additional history that he had treated it in various 
ways with heat and massage and local applications. 

He came to me as a Specialist to proceed from that point. 

Q. Will you give us for the record, Doctor, the date of 
that first office visit? A. This part of my notes doesn't show that. 
The consultation, the date that I have here is January 28, 1959. 

Q. Do you mean the consultation with the patient? A. The 
consultation with the patient, yes, January 28, 1959. 


Q. At the time of that consultation, which I have been refer- 
ring to as his office visit to you, did he also tell you how he was em- 


ployed? A.i Yes. He said that he was employed by the F.B.I. 

Q. Did he also give you his age? A. Well, either me or 
my secretary. It was onthe card. As all patients when they come 
in, they are asked their age and unless they are ladies they tell us 
usually their accurate age, and it was recorded. I don't specifically 
remember that J asked him that question. 

Q. Is it recorded on your office card? A. Not on this 
card that I have, although beside his name J see "19" in parenthesis. 
Whether that was put there by me or my secretary I couldn't say. 

Q. And as of this first office visit or consultation, you 
knew that Jerry Canterbury was a minor at that time? A. Yes, 
apparently so. 

Q. Asa result of that first conference did you refer him 
anywhere for the taking of certain x-rays? A. Yes, I thought he 
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should have x-rays of his spine, and since he had already been in 

Casualty Hospital, and that is a very reputable x-ray department, I 
| 

recommended that he go back there and have x-rays of his spine. 

Q. Did you give him a requisition or an order for these 
x-rays? A. J usually write out on a prescription pad what I re~ 
quest, and then -- i 

Q. Do your records reflect that you did it on this occasion ? 
A. Well, these records would not relfect that, but I usually do and I 
probably did in this case. i 

Q. Do you recall now what part of his spine you ordered 
x-rayed at Casualty Hospital? A. The dorsal spine. 

Q. You are referring now -- A. Thoracic, from the base of 


the neck to the waist. 


* * * * [> 


Q. Passit. At any rate, you only ordered x-rays of the 

cervical and the dorsal? <A. As I recall, he didn't have 
any complaint in the lower spine. We don't like to increase expenses 
where it is not necessary. ! 

Q. That would be in the area of the spinal column then en- 
compassing the nineteen spine vertebrae counting from the base of 
the skull down? A. Yes. | 

Q. Asa result of that requisition were those x-rays taken? 


A. Yes. 


Q. Did you ever read the roentgenologist's reore in the 
x-ray department of Casualty Hospital? A. I recall that he sent 
me a report, as the best of my memory serves me, and of course I 
would see that report. But, more important, J had the ppatient bring 


the x-rays to me and J read them myself. 

Q. That was on or about January 29, was it not, Mr. 
Canterbury physically brought those x-ray negatives up to your office? 
A. Yes. | 

Q. Did you review the x-rays? A. Yes. : 

| 
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Q. Did they show any bony pathology? A. They showed no 
bony abnormalities. 

Q. They were negative for bony abnormalities. Dr. Spence, 
did you then interpret those x-rays for Mr. Canterbury? A. Yes. 
J examined them in his presence and indicated that they didn't show 
any abnormality that would explain his condition. 

Q. Did you tell him on that occasion that as a diagnostic aid 
they showed nothing? A. Yes, they didn't contribute to the diagnosis. 

Q. Up to that time you had his history, and then you had the 
benefit of the cervical and dorsal x-rays taken on or about January 28 
or 29, and from his history and the x-rays you couldn't find any cause 


for his then complaints, could you? A. Well, I think you skipped a 


very important part of the examination, namely, the neurological 
examination of this patient. 

Q. I'm sorry. You did give him a neurological examination ? 
A. Yes, sir. 

Q. And did that develop anything in the line of aiding you 

in any diagnosis? A. Well, it pinpointed the level of his 
trouble, at the level of the L4 vertebrae, is where he had pain. 

Q. Isn't it afact, Doctor, that you didn’t say anything about 
the L4 until you had him in the hospital and took a myelogram on or 
about February 4? A. No. 

Q. You did order a myelogram x-ray, did you not, on his 
admission to the hospital? A. Idon't order them. Ido them. 

Q. You do them, and you diditin this case? A. Yes, sir. 

Q. That did show, according to the hospital records, a filling 
defect at L4, diditnot? A. Yes. 

Q. Prior to any surgery did you ever do a repeat myelogram ? 
A. Subsequently. 

Q. Prior to surgery? A. Do you mean do two of them be- 
fore -- 

Q. Do another one, a secondone. A. A second one, no. 
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Q. Asa matter of fact, you didn't do any repeat myelogram 
until February 17th, isn't that true? A. Thereabouts. 
Q. Almost two weeks after the first one? A. For a differ- 


ent purpose. | 

Q. Doctor, will you state to the Court and jury whether or 
not this myelogram procedure is 100 per cent effective diagnostically ? 
A. No. | 
«. What is the percentage of defect? How many can you 
bank on? A. Do you mean the percentage of accuracy of the pantopaque 
myelogram ? | 

Q. Yes. A. It depends a great deal on in whose hands it is 
done. 

Q. I didn'thear. A. I Say itis of considerable variation, 
depending on whether it is done by a general practitioner, whether it 
is done by people that aren't experienced or people that are not doing 
this kind of examination every day. It has considerable variation. 

Q. What is the percentage of variation from accuracy to un- 
reliable? A. Well, some smaller hospitals in the suburbs where 

there aren't specialized people doing them, accuracy falls 
down in the neighborhood of 60 or 70 per cent. | 

Q. That would mean 30 or 40 per cent unreliable, inaccurate ? 
A. In some hospitals. 

Q. Assume, with reference to your own situation, a special- 
ist, what is the percentage of error in myelograms done by a special- 
ist? A. Well, I think the percentage is very small. | | I would feel 
that over 90 per cent and closer to 95 per cent accuracy in the hands 
of an experienced neurusurgeon. 

Q. Isn't it recognized, Doctor, in the field of neurosurgery 
that the percentage is 80 per cent accurate and 20 per cent unreliable ? 
A. No. | 
Q. Doctor, will you tell us who is Dr. Luessenhop? A. Dr. 


Luessenhop is a neurosurgeon. | 
| 
| 
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Q. In 1959 was he associated with you? A. Yes, sir. 

Q. He was a member of your office, was he not? A. He was 
associated with me, yes, sir. 

Q. As the result of hospitalizing Mr. Canterbury on February 4, 
did you through Dr. Luessenhop, your associate, ever request any 

consultations with other doctors prior to surgery? A. Yes, I 
directed Dr. Luessenhop to request Dr. Ferguson, Dr. William Ferguson, 


to see the patient because of some abdominal disturbance, prior to sur- 


gery, and which I wanted checked before we proceeded with surgery. 


Q. In what field of practice does Dr. Ferguson practice? 
A. Dr. Ferguson is a general surgeon. 
Q. Heis nota stomach man? A. Heisa general surgeon, 


Q. Dr. Spence, I show you what has been offered as page 68 of 
original Exhibit 1, and ask if you can recognize the signature to which I 
am pointing? A. Thatis Dr. Luessenhop's. 

Q. Your associate? A. He was my associate. 

Q. He was your associate. Can you recognize the signature 
of W. H. Ferguson, M. D.? A. Yes, sir. 

Q. That is the general surgeon you asked to look at Mr. 
Canterbury on February 9, isitnot? A. Yes. 

Q. Asaresult of that request fr. Ferguson did see Mr. 
Canterbury, did he not? A. Yes. 

Q. And since this man was your patient did you review the 
hospital records and particularly Dr. Ferguson's consultative report? 
A. Yes. 

Q. Did you read this particular statement by Dr. Ferguson: 

"J do not believe there is any primary pathology present in this abdo- 
men," referring to Mr. Canterbury. "Iam inclined to think that his 
epigastric distress is a result of his vomiting with subsequent muscle 
soreness. He also has some constipation problem. Laxative indicated. 
I do not believe that this will interfere with indicated therapy as sche- 
duled.'' (Signed) "W. H. Ferguson." 
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Will you tell us, Doctor, what therapy you had indicated as 
scheduled? A. Mr. Canterbury had been scheduled for a laminec- 
tomy, and when he exhibited these signs of abdominal discomfort the 
operation was cancelled to make certain that there was nothing wrong 
in his abdomen, so that there would be no complications from operat- 

ing on him with, for instance, an acute appendicitis, or some- 
thing of that nature. Therefore, Dr. Ferguson was summonsed, he 
examined him, he gave him a clean bill of health for the laminectomy 
the following day. | 

Q. Dr. Spence, as a neurosurgeon do you calla laminectomy 
therapy? A. Yes, sir. Surgical therapy. And so does Dr. Ferguson. 

Q. He didn't call it surgical therapy or surgery. He said 
therapy. Now, I will ask you if you can identify the signature on page 
64 of the hospital records, at the top of it. A. Dr. ‘Luessenhop. 

Q. And he was also your former associate. | This was a re- 
quest for consultation by Dr. Luther Hall, was it not? A. Yes. 

Q. And your associate has recorded here: | 

"Prior to surgery he had 25 pounds weight loss. 

We do not know what etiology of cord damage is, but it 

appeared abnormal at inspection. Perhaps +" Will you 

read that next word? A. Intrinsic lesion. | 

Q. "Please evaluate medically." | 

Then there appear three question marks and the words 
"Hodgkins lymphoma, and so forth." (Signed) "Luessenhop. Wy 

The jury may not know what the word etiology means, but 
that means cause, is that correct? A. Yes. | 

Q. So Dr. Luessenhop, after the surgery of February 10, 
did not know what the cause of the cord damage was and therefore he 
requested Dr. Hall to come in in consultation also? (A. Yes. 


Q. Dr. Hall did so on February 14, or rather his associate, 
Tr. Rapee? A. Yes. 
Q. Would you identify Dr. Rapee for the record? A. Dr. 
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Rapee is a general medical specialist, as is Tr. Hall. At that time 
they were associated together. 

Q. And asa result of your associate's request for consulta- 
tion by Dr. Rapee on February 14 had you read Dr. Rapee's report in 

the hospital records ? A. Yes, sir. 

MR. DAVIS: If your Honor please, I offer Ir. Rapee's 
consultation report, since the doctor has read it and ostensibly is 
familiar with it. 

MR. MURPHY: If your Hynor please, I have no objection to 
it being read for the purpose that Dr. Spence has read it. 

Ed * * * * 

Q. Asa result of his -- apparently Dr. Rapee made a physi- 
cal examination of Mr. Canterbury on February 14 prior to writing 
this consultative report? A. Iam sure he did. 

Q. He states specifically: 


* "Examination reveals accutely ill white male with 


complete flaccid paralysis of both lower extremities. Deep 
and superficial reflexes are absent. Absent pinprick to just 
above the knee. Abdomen is distended. Active sounds present 
in lungs, clear anteriorally. Heart negative." 

And then he concludes; 

"Impression, " -- that word in medical parlance 
simply means diagnosis, does itnot? A. It means what it says, 
impression. 

Q. It is also synonymous with diagnosis, is it not? A. Not 
to me. 
Q. Here was Dr. Rapee, your consultant, his impression: 

"1. acute transverse myelitis; 2, ascending paraly- 
sis (landres); 3, acute multiple sclerosis most remote. No 
specific therapy indicated at this time. Prognosis guarded. 
Will follow." 

(Signed) "L. A. Rapee."” 
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Did Dr. Rapee every follow it up any further 2) 

A. Idon't recall. 

Q. Will you tell us, Dr. Spence, what is meant by landres 
paralysis? A. Well, this is a vague type of paralysis beginning in 
the lower extremities and ascends the cord, first described by Dr. 
Landres back in the 18th century, and he didn't know what it was and 
no one else has ever found out. | 

Q. Itis a case of rapid ascension of the paralysis? A. Usu- 
ally rapid. 
Q. Did either you or your associate, Dr. Luessenhop, ever 
ask a neurosurgeon to come in in consultation with this patient ? 

A. Yes. | 

Q. Who was that? A. Dr. O. H. Fulcher. 

Q. This likewise was after both surgeries in early February, 
was it not? A. I don't remember the exact date. This is dated, 
Dr. Fulcher's report is dated 9:30 A.M., February 18, 1959. 


Q. Have you read this since it has been part of the official 


records? <A. Yes. 
MR. DAVIS: I would like, if your Honor please, to read into 
evidence page 70, which is Dr. Fulcher's half page report. 
MR. MURPHY: Ihave no objection, your Honor. I expect 
that Dr. Fulcher will be here to testify. 
THE COURT: All right. 
MR. DAVIS: Ladies and gentlemen of the jury, this is the 
report dated 9:30 A.M., 2/18/59, over the signature of O. H. Fulcher: 
"J note that a myelogram was performed yesterday. 
Today the patient does have some sensations of abdomen and 
lower extremities. Complains of much pain. | | There exists 
no voluntary movements of lower extremities. I have not 
examined this patient previously, but I have the impression 


that he is improving. I shall discuss this with Dr. Spence." 
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Q. You called ina fourth consultant during this first hospi- 
talization, didn't you, Dr. Spence? <A. Dr. Dorman. 

Q. Dr. Hamilton P. Dorman. A. Yes. 

Q. Have you read his consultative report since you had this 
patient? A. Ireadit at the time. I haven't read it recently. 

Q. Have you refreshed your memory on it, Doctor? 
A. Yes. 

MR. DAVIS: I would like to read in evidence page 71, which 
is Dr. Dorman's consultative report, dated April 6, 1959. 

MR. MURPHY: No objection. 

THE COURT: All right. 

MR. DAVIS: Ladies and gentlemen of the jury, this reads as 


"This 19-year old white male seen at the request 


of Dr. Spence. History of intrascapular pain radiating to 


right neck with secondary weakness for past one and one- 

half months before admission noted. 

Laminectomy done 2/10 following myelogram which showed 
filling defect at T4. On 2/11 patient catheterized because of 
distended bladder. 1200 cc urine obtained. Catheter has 
been in place, removed, and reinserted many times since. 
Patient still carries large residual and wets bed (incontinent - 
probably overflow) when catheter is out. Catheter in place 
and draining well. Rectal, prostate normal in size, shape 
and consistency. 

"Impression: Neurogenic bladder, secondary to 
edema of cord. Advise cysto and cystometric studies. 

4/7/59, cysto cancelled. Operative permit not signed." 

(Initialed) "H. P. Dorman." 

"4/10 cystometric study done. Confirms neurogenic 
bladder impression. Will continue with Foley catheter. Leave 
clamped two hours and release. 4/13, cysto and removal of 
bladder stones today. Residual urine now 175 cc." 

(Signed) "Ww. P. Dorman." 
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* * 
WILLIAM T. SPENCE, 
resumes the stand and testifies further as follows: 
DIRECT EXAMINATION (resumed) 
BY MR. DAVIS: : 

Q. Dr. Spence, I believe yesterday at adjournment, just 
prior to adjournment, you testified that in your neurosurgical career 
up to 1959 you had perfurmed approximately 2, 000 laminectomies. 

Is that correct? A. Approximately. 

Q. And of those 2, 000 laminectomies approximately one per 
cent, I believe you said, did result in paralysis? A. 3 Yes. 

Q. Are you able to state medically what happened to that one 
per cent to result in paralysis? A. Yes. | 

Q. What? A. Well, many times we do laminectomies, 
particularly where we have evidence on a myelogram, for instance, 
to do so, and as in this case find something other than treatable lesion. 
In other words, we sometimes operate on people who turn out to have 
multiple sclerosis, they turn out to have many other conditions that 

are not treatable surgically. But we don't know until we 
operate; until we see the spinal cord, whether we can do something 
or not. These cases go on the natural course they would have gone 
anyway. | 

We have found that over the years there have been many 
patients we have been able to save from being paralyzed by operating, 
and we find that we have been able to treat surgically many conditions 
which have been believed to be untreatable. | 

Many a diagnosis of multiple sclerosis has been made on 
patients with a disc. The particular syndrome which is well known 
as Lou Gehrig's disease, amyotrophic lateral sclerosis, when this 
diagnosis was made in the past surgery was never thought of. Yet 
we have found by myelograms and by surgery that there have been 


hundreds of these patients so diagnosed that have been made well by 
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surgery, andthat is the reason that wetrytotreat these people surgically, 
because it is not going to change the course of their disease if there 
is something there that cannot be treated surgically, and yet many 
times we are able to help many patients. 

Q. Doctor, have you ever done a lumbar laminectomy in the 

case of an actual ruptured disc? A. Yes. I had included 
that in laminectomy when you asked me the total. 

Q. You meant any type of laminectomy? A. Oh, yes. Yes. 

Q. Whether dorsal, certical or lumbar? A. Yes. 

Q. Doctor, have you found in cases in your field, that even 
in cases of actual ruptured discs and even with the best kind, the 
most skillful kind of surgery, that paralysis results? A. Well, in 
the lumbar laminectomy you may get paralysis of certain nerve roots, 
because the spinal cord ends at the lumbar area, and you have pst the 
terminal nerve roots going into the lumbar area. So that if you oper- 
ate in the lumbar area and you find a nerve root, for instance, that 
is incarcerated into the disc, and in order to remove the disc you must 
remove the nerve root, then you have paralysis of just a certain group 
of muscles; whereas in the case of the thoracic spine you are operating 
around the spinal cord, the spinal cord contains all the nerve roots as 
it passes through the dorsal area. So in the lumbar area you very 
often have subsequently a weakness in certain muscle groups. But 

you do not have the involvement of the spinal cord itself. 

Q. Doctor, is it not in accord with good medical practice 
in the District of Columbia to first make a clinical diagnosis before 
you doa myelogram? A. No, itis not. You have an impression, 


but the myelogram adds to that impression, so that you may be able 


to arrive at a tentative clinical diagnosis. The only final diagnosis is 
when you expose the lesion or take a piece of it for the pathologist to 
put under a microscope. That is the final diagnosis. 

Q. Well, is it not in accord with good medical practice in 
the District of Columbia to take repeat myelograms? A. No, itis 
not. It is very definitely contra-indicated, sir. 
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Q. You only did one myelogram pre-surgery with regard to 
this patient, isn't that true? A. That is all that was indicated. 

Q. You had never seen this patient before January 28, 1959, 
did you? <A. Itestified yesterday the exact date. I don't have my 
notes in front of me. 

Q. Ibelieve you said also that you did refer him to Casualty 
Hospital for the taking of certain x-rays? A. Yes, Sir. 

Q. Ibelieve you said that was limited to the cervical-dorsal 


area. A. AsI recall, yes. 


Q. Did Mr. Canterbury bring those x-rays to your office on 


or about January 29? | 
A. Yes, I believe I testified to that yesterday. 


Q. Did you interpret those x-rays for Mr. Canterbury in 
his presence? A. Well, I interpreted them for myself in his pres- 
ence, and I certainly would be happy to show them to any patient that 
is interested in the x-ray details. 

Q. Do you know Dr. Allman, the eee: at Casualty 
Hospital, who took the x-rays? A. Yes, I do. | 

Q. Did you ever check with him as to his readings of the 
x-rays? A. No, Ihad no reason to check with him. | 

Q. Have you ever seen his reading? <A. I don't recall that 
Idid. I presume as always the report comes with the X-rays, and I 
saw it. I don't remember it specifically, but I was satisfied with 

the x-rays being negative, as I testified yesterday. 

Q. Do you have the x-rays with you today in court? A. No. 

Q. Where are they? A. I don't know. | 

Q. Will you read Dr. Allman's to yourself? 

MR. LASKEY: I object, if your Honor please. He has read 
the x-rays himself and he has testified to what he found on the reading 
of them, and I don't think Dr. Allman's reading can be: gotten in by 


indirection. 
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THE COURT: I think that he asked him to read it to himself. 
He may have a proper question in mind. 
BY MR. DAVIS: 

Q. Will you readit, Doctor? A. J have read it. 

Q. There was also a copy of that transmitted with the x-ray 


negatives themselves to your office in person by Mr. Canterbury, 


isn't that true? A. I said that was the usual custom. I don't recall -- 

Q. Do you agree with Tr. Allman's -- A. Yes. 

Q. -- interpretation ? 

MR. MURPHY: I object -- 

MR. LASKEY: If Mr. Davis is not satisfied with Dr. Spence's 
own reading of the x-rays then he can get Dr. Allman. 

BY MR. DAVIS: 

Q. At any rate, you interpreted after reading the x-rays 
yourself that they were negative for any bony pathology, isn't that 
true? A. Yes. 

Q. Doctor, in your experience with lumbar laminectomies, 
have you ever had patients refuse to submit to this type of surgery for 
fear of paralysis? A. I don't remember specifically reasons why 
patients refuse, but if they refuse I certainly never urge them to have 
any kind of an operation. If a patient refuses that's it. 

Q. Did you ever inform this patient, Mr. Canterbury, of the 
possibility of paralysis from this dorsal laminectomy? A. I don't 
recall that I went into any details about any of the many complications 
that could happen in any operation. 

Q. Isn't it in accord with good medical practice in the District 

of Columbia when you undertake this type of radical surgery to 
acquaint a patient of the possibilities of paralysis or death from such 
a surgery ? 

MR. MURPHY: If your Honor please, I object to the character- 
ization of the surgery as readical. 

THE COURT: You object to the characterization? 
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MR. MURPHY: Of the operation as radical, your Honor. 
THE COURT: May I have the question? | 

(Question read. ) 
THE COURT: Sustained. 


BY MR. DAVIS: 
Q. Eliminating the word "radical", if that is! the only objec- 


tion, is it not in accord with good medical practice in this city to 
acquaint a patient with the possibility of paralysis or death resulting 
from such a procedure ? A. No. I think that I always explain to 
patients the operations are serious, and I feel that any operation is 
serious. [I think that I would not tell patients that they might be para- 
lyzed because of the small percentage, one per cent, that exists. 
There would be a tremendous percentage of people that would not 
have surgery and would not therefore be benefited by it, the tremen- 

dous percentage that get along very well, 99 per cent. 

Q. You say it is not in accord with good medical practice 
to acquaint a patient with the possibility of paralysis or death from 
such a procedure? A. That would be my opinion, that it would not 
be a wise thing to do. | 

Q. Doctor, I believe you said yesterday on the basis of your 
first interview with Mr. Canterbury you knew he was a minor. A. Yes. 
He did not impress me -- he was a grown, intelligent gentlemen, and it 
did not impress me that he was a minor as we think of a person that 
you would have to consider as too young to make any decisions. But 
my chart did indicate that he was nineteen, that's true. 

Q. Was it not in accord with medical practice in this city in 
1959 and particularly at Washington Hospital Center, with reference to 
a minor patient, to secure the consent of his parent or guardian ? 
A. Yes. That was done. | 

Q. That was done? A. That was done. | 

MR. DAVIS: May I see Exhibit 1? | 
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Q. Will you show me in Exhibit 1 anywhere where you had 


a consent from Mrs. Martha Centerbury to the myelogram of Febru- 
ary 4th or the laminectomy of February 10, 1959? A. The consent 
was by telephone, sir. 

Q. By telephone? A. By telephone. 

Q. Who gave the consent by telephone? A. His mother, 
Mrs. Canterbury. 

Q. To whom did she give it? A. Tome. 

Q. Under what date? A. Ihad her call me at the office. 
I told her he was having an operation, and that I felt that I was re- 
commencing the operation, and Mrs. Canterbury agreed. At no time 
did she every disagree, at no time did she ever say not to proceed, 
and the specific words of conversation are so long ago, but there 
was certainly no objection. 

Q. You had this boy scheduled for surgery on February 9, 
is that right? A. That is correct. 

Q. At that time, since you had no written consent you re- 
scheduled the surgery. A. Well, there were two factors involved. 

First, he had some pain in his abdomen which I wanted checked 
by Pr. Ferguson, as I testified yesterday. And also the permission 
was not signed at that time, and the hospital made the cancellation. 

Q. The hospital made the cancellation? 

Do you recall your pre-trial deposition being taken on 
February 19, 1965, in the office of your attorney? A. Yes. 

Q. Do you recall being asked this question and making this 
reply, page 14? 

* * * * * 

MR. DAVIS: Commencing page 13 at the bottom. 

Q. ' “Question: As I understand your answer, Dr. 

Spence, the fact that it is crossed over with an X indicates 

that the operation was cancelled? 

"Answer: Yes. I know that the operation was 
cancelled, and this would further indicate it to me that the 
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orders here were crossed off and thereby cancelled. Some- 
where in the records there is another reference to it. Ihave’ 
just forgotten where it is, but J remember seeing it. If you 
want to read through this whole file it is there, but there isa 
note here also on the nurses' notes on the 9th, stating that 
routine care was given, surgery was not scheduled as assumed 
by the patient, and this is by Mrs. Blevins. So I think it is 
established that the operation was cancelled. : 

"Question: Was the operation thereafter done, 
Dr. Spence? 

"Answer: Yes. 

"Question: When was it done? 

"Answer: On the 10th of February, 1959. 

"Question: Did you obtain parental permission for 
that operation, Dr. Spence? | 

"Answer: Yes. 


"Question: Do you know in what form that parental 


permission was obtained? 

"Answer: As I recall, it wasa signature by his 
mother. I know she gave me a verbal consent, and it is al- 
ways our practice to have written consent also. 

"Question: Do you know whether or not that written 
permission to operate is contained in the hospital records? 

"Answer: No, I specifically don't know where it is 
at this time. | 

"Question: Do you have such written consent in 
your own records of your own office? | 

"Answer: No, no, this is never done as far as I 
know, by any doctor." : 
Doctor, after your deposition was taken, you personally 
went down to the reporter's office to read it and then make certain 
corrections, did you not? A. I don't recall whether I did or not, but 
Iaccept it as read, sir. | 
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Q. Ishow you page 15 and ask you if you didn't add the 
words at the top of the first sentence, ''and it is always our practice 
to have written," and you added "consent also, "' and you initialed it, 
"w.T.S.? A. That is correct. 

Q. As J understand it, you have no written consent prior 


to the laminectomy of February 10th from Mrs. Canterbury nor from 


the patient himself? A. Not that Iam aware of. 
MR. DAVIS: May I see Exhibit 1 again, please? 
Q. I direct your attention to page 258 and ask you if you can 


identify that paper by the heading of it, Toctor? A. That is headed, 
"Authority to Operate." 

Q. Byiwhom is that signed? A. Martha Canterbury. 

Q. What is this item checked off here? A. "Patientisa 
minor." 

Q. Is that witnessedbyany official at the hospital? A. I 
don't see that it is witnessed by anyone. 

Q. He was your patient at that time, was he not, on Febru- 
ary 12? <A. Yes. 

Q. Idirect your attention to the next entry, on page 259. 
That also is labeled "Authority to operate,""is it not? A. Yes. 

Q. Signed by Martha Canterbury? A. Correct. 

Q. And thatis witnessed? A. Itis. 

Q. It is also dated March 24, 1959? A. Correct. 

Q. And that was for one of the three operative procedures 
you performed on this patient, was it not? A. Yes. Ibelieve so 
was the other one that you just turned the page from. 

Q. February12. A. Yes. The first permit was verbal. 

Q. Will you give us the date of the second operation, the 
second surgical procedure that you performed? A. The first oper- 
ation was on the 10th, the second operation was on the 12th. 

Q. You are positive of that? <A. Yes. 

Q. What makes you positive of that, Doctor, because it says 
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so in the hospital records? A. No, because of the sequence of 

events. This patient was very well on the 11th. | 
Q. He was very well onthe llth? A. Very well on the 11th. 
Q. Irefer you to page 98 of Exhibit 1, and ask; you if the 

bottom page represents the first myelogram you took of this patient? 

A. It represents the x-ray department's report, Dr. Hennessey, of 
Grover, Christie & Merritt. : 
Q. What is the date of that report? A. February 3, 1959. 
Q. That is a day before he even entered the horeial 

A. Yes. It is obviously misdated. | 
Q. Obviously a mistake. | 
THE COURT: All right, counsel. We will reserve argument 

until later on in the case. | 
MR. DAVIS: That was the witness' remark, ifiyour Honor 


please. | 
THE COURT: Well, I know, but he has testified. There is 
no need for you to repeat it. 
MR. DAVIS: I would like to read into evidence from page 98, 
your Honor, report of this myelogram: 


"Patient, Jerry W. Canterbury. 

"Physician, Dr. W. Spence. Room 4E, age 19, 
sex male, white. Hospital number 051144. Date 2/3/59. 

"Myelogram from the caudal sac to the upper cervi- 
cal region shows no obstruction to the free passage of the 
opaque material and no abnormality except for a .6 centimeter 
filling defect in the pantopaque column on the left at the level 
of the body of D4. This appears to be an encroachment ex- 
trinsically. Subsequent plain film shows a localizing marker to 
be opposite the body of D5 and over the upper portion of the body 
of D4 is a .5 centimeter density which may be residual panto- 
paque although it is less dense than pantopaque would ordinarily 
appear. This is reasonably close to the filling defect and may 
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represent an intra-spinal calcification. All of the pedicles 
and interpedicular distances are normal." 
Q. Doctor, I show you the paper directly above that and ask 


you if you can identify that. A. Yes. That is a report of the depart- 


ment of radiology of the Washington Hospital Center also. 

Q. What is the date of thatx-ray? A. February 9, 1959. 

@. The day before you did this laminectomy. 

That report reads as follows: -- 

a * * 
BY MR. DAVIS: 

"Examination of the chest shows no evidence of 
active disease of the lungs, heart, pleura or gray vesse!s. 
Examination of the dorsal spine shows it to be straighter than 
usual.’ There was no other significant abnormality. 

Q. Doctor, will you state to the Court and jury what is the 
significance of a straightening of the spine? A. It means that there 
is something wrong. 

Q. It means it is nature's method of splinting the spine, is 
that right? <A. Yes. 

4. And yet you operated with that condition known to you the 
day before you'did the surgery? A. I don't understand your question. 

THE COURT: He means, did you know that the day before you 
did the surgery? 

THE WITNESS: Yes, sir. 

BY MR. DAVIS: 

Q. You had ordered this x-ray, had younot? <A. Yes. 

Q. Referring now to the several consultations that you or- 
dered, Ibelieve I read to you yesterday from the report, the consulta- 
tive report, dated February 14 of Dr. Rapee, which appears on page 69. 

THE COURT: I believe you read it to the jury. 

BY MR. DAVIS: 
Q. Do you agree with Dr. Rapee's impression that this was 
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an ascending paralysis (landres)? A. No. Not entirely. 

Q. What was the basis, in what manner did you disagree 
with it? A. Well, as you recall, this was following the surgery when 
I had seen the swollen cord. So I have my own impressions, and ascend- 


ing landres paralysis was not one of them. | 
Q. You concluded that Dr. Rapee's diagnosis was wrong? 


A. It was not his diagnosis, sir. We went into that yesterday. It 
was his impression, his thought. | 

Q. Impression -- excuse me. A. It meansa thought, it is 
what he thinks. 


Q. Isn't ita fact that impression and diagnosis | are synonymous 
| 


medically? A. No, sir. 

Q. You identified Dr. Luessenhop as your associate. A. Yes. 

Q. You notice on page 64 he has three question marks, and 
then has the words, ''Hodgkins lymphenoma.'"' Was that Dr. Luessenhop's 
impression? A. The three question marks I think speak for them- 
selves. He questions as he submitted the consultation to a medical 
consultant one of the thoughts that had come to him was this might be 
a Hodgkins lymphoma, which is also a common cause of cord swelling 
such as Mr. Canterbury had at surgery. : 

Q. What is a Hodgkins lymphoma, Doctor ? A. Well, itis 
an abnormality of the lymph system and it very often involves the lymph 

glands around the spinal cord and sometimes causes spinal 
cord swelling. It also causes enlargement of the lymph glands every - 
where, in the neck and under the axilla, but not always at the same 
time. : 

Q. Among the numerous tests that you had run in the labora- 
tory, in the hospital, did you find any condition of a Te Sa lymphoma 
in Mr. Canterbury ? A. No, I did not. 

Q. As amatter of fact, you didn't know what was wrong with 
this young man, did you? A. Not entirely, no, sir. I knew he had a 
filling defect in the spine. | 

* * 
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Q. Dr. Spence, I lay before you at this time Exhibit 1, 
opened to page 80, of the hospital records, concerning the first oper- 
ative procedure, namely, the laminectomy done on February 10th. 

Before getting into that, will you turn to the preceding page, 
page 81, Doctor? 

Will you state for the record the time that procedure began? 

A. You said the preceding page 81? A. Yes. 

Q. Do you mean the following page? A. No. The page 
labeled 81 in the lower right-hand corner. A. "The anesthesia 
began at 1:45, operation began at 2:15." 

Q. What time did the operation conclude or close, as you 
say? A. 6:20 P.M. 

Q. That operation consumed four hours and fifteen minutes 
four hours and five minutes? A. Four hours and five minutes, yes. 

Q. Now turn to page 80, describing the procedure. What 
type of anesthesia was used on this patient? A. Sodium pentothol, 
nitrous oxide and oxygen. 

Q. That is what is known as a general anesthetic, is it not? 
A. Yes. 

Q. The patient was totally unconscious during the entire 
procedure? <A. Yes. 


Q. Doctor, will you refer also to page 80 and tell us who your 


first assistant was in that operation? A. Dr. Dudas. 

Q. Your second assistant? A. Dr. Collins. 

Q. And are they what you might classify as residents ? 
Were they residents at Washington Hospital Center at that time? 
A. Yes. 

Q. Your associate, Dr. Luessenhop, was not present on 
that occasion, was he? A. Idon't recall whether he was present. 

He was not scrubbed in as an assistant. 

Q. He wasn't listed as being present, was he? A. Heis 
not listed here as being present. 
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Q. What is the title of that operation? A. Laminectomy 
D-3, -4 and -5. 
Q. Do you recall at this time what the length of the incision 
you made was? A. Oh, about three and a half inches. 
Q. Three andahalf? A. Thereabouts. 
Q. Wasn't it more like eight inches, Doctor ? A. It might 


be five, it might be six. It varies. | 


Q. You start out in your first description, the first para- 
graph describing that procedure, by stating: | 
"A midline incision was made from the spinous 
process of D2." i 
That is the second dorsal vertebra below the neck, 


is it not, below the cervical vertebrae? A. Itis the second dorsal 


vertebra, as stated. 
| 
Q. That incision went down toD5? A. That's correct. 


Q. Then you state: | 
"The muscles separated subperiostally from the 
spinous processes and the lamina of D3, -4 and -5, and 
laminectomy was done at this level. Nerve root on the left 
at D4 was elevated posteriorally. This root was ligated. Wy 
What do you mean by that, ligated? : 


A. It was clipped or tied. 

Q. "And resected." What does that mean? A. That 
means cut. | 

Q. "So that the undersurface of the dura could be inspected." 

Will you tell the Court and jury what you mean by the dura? 
A. That is the membrane around the spinal cord. : 

Q. Itis the outer membrane, isitnot? A. Yes. 

Q. Then you conclude that paragraph by stating: | 

"No extradural masses were found. In reaching 
the dura there was accumulation of large veins that were 
tortuous and dilated in the epidural space. There was a 
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complete absence of epidural fat. This area over tissue 
containing veins was present over the entire area exposed 
of D3, -4 and -5." 
Then you state: 

"The dura was opened and the cord was found to be 
markedly swollen, occupying the entire dural sac, and there 
was no pulsation of the cord. Only a small amount of spinal 


fluid released. The posterior surface of the cord had a 


purplish appearance and there appeared to be a slight full- 


ness in the cord at the D4-5 level." 

Would you read the next sentence of what you did? 

A. "A 26 gauge hypodermic was inserted into the cord, 

but no fluid or blood was found, and nothing was aspirated. 

This was repeated about an inch cephalad, '' which means an 

inch higher, toward the head. 

* * * bd * 

Q. A 26 gauge hypodermic needle was inserted into the 
cord. Isn't that what you say, Doctor? A. Yes, between the 
posterior columns, is where we place these needles. 

Q. Would that have any traumatic effect upon the spinal 
cord itself? A. No. 

Q. Why not? A. Very minimal. The needle is about as 
big as a hair, and that is all the larger itis, and this is a common 
practice to introduce it in in the hopes that you can reach a cyst and 
suck the fluid out of it and reduce the swelling of the cord, thereby 
helping the patient. 

Q. Then you say, "No fluid or blood was found, and nothing 
was aspirated." A. That is correct. 

Q. Then you stuck the same 26 gauge hypodermic needle 
about an inch cephalad. What do you mean by "an inch cephalad"? 
A. Ijust said an inch higher toward the head. 

Q. Aninch higher. And again no fluid or tumor tissue was 
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recovered. Doctor, in the next paragraph you have made a correction. 
Typographically it reads, "The dentoid ligaments. In whose 
handwriting is that in longhand up above that? A. I don't know. It 
could be mine. 
Q. Is it yours? You know your own cane A. Well, 
with one word I can't be absolutely sure. 
Q. You changed the word "'dentrate" to "dentate, " A. Yes. 


Somebody has. 
Q. What is a dentate ligament? A. Well, these are sus- 


pending ligaments which are like struts, and they hold the spinal cord 
free in the space known as the sub-arachnoid space. | 

Q. How many of the dentate ligaments were cut? A. 3, 4 
and 5 bilaterally. | 

Q. All of them, from D4 to D5 bilaterally? A. Yes. 

Q. Then what did you do, Doctor? A. A silver clip was 
placed on the dorsal rootlet of D-4, posterior rootlet, about a half a 
centimeter above cephalad to the exit of the root to the dura. This 
was for identification purposes later with the x-ray studies to make 
sure that we were operating at the proper level as represented in the 
myelogram, at which time also a metal marker had been placed on the 

skin at the time of the x-ray to show the exact level that we 
were interested in or that the defect was presented in the myelogram. 

Q. Doctor, will you refer to page 99 of the records? A. I 
have it. | 

Q. What is the first paper on that page? A. It is a repeat 
myelogram. | 

Q. Under what date? A. February 17. 

Q. The first one, according to the hospital records, is on 
February 3, so that would be two weeks later? A. The first myelo- 


gram was done on the 5th, sir. 
* * 
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Q. Ibelieve you said it was the 4th or mistakenly inserted 


as the 3rd. Now you say it was the 5th? A. The patient was ad- 
mitted on the 4th, as I recall, and the myelogram was done the follow- 
ing day. 

Q. Atany rate, the only repeat myelogram you had was on 
2/17. Will you read that into the record? 

A. "Repeat myelogram with 1 cc of pantopaque. 

Shows no passage of the opaque material beyond the mid-dorsal 

spine: The filling is not extensive enough for further state- 

ments."" Itis signed by Dr. Hennessey. 

Q. Is that the end of the myelogram report? A. (No re- 
sponse. ) 

Q. Does that mention anything about showing a silver clip for 
identification? A. No, but the next one does. Would you like me to 
read that? 

Q. The next one is not a myelogram; the next one is x-ray, 
is itnot? A. They-are both the same, sir. 

Q. They are? A. Well, they are x-rays. 

Q. Will you read the date of the next one? A. February 12, 


Q. That is two days after the laminectomy? A. Yes, sir. 

Q. Will you read that into the record? A. ''Portable study 
of the dorsal spine in the lateral plane shows a metalic clip in the 
general region of the posterior aspect of D4. No disease can be 

demonstrated in the vertebral bodies. There is a small 
amount of opaque material in the spinal canal in the lower dorsal and 
upper lumbar region." 

Q- You mentioned the metalic clip in that x-ray. That says it 
was a portable x-ray. Wasitnot, Doctor? A. Yes. 

Q. Thatis nota myelogram, isit? A. No, itis a portable 
x-ray of the spine, just what it says. 

Q. Was this metalic clip ever taken out of this boy's body ? 
A. No. 
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Q. Still in there? A. Still there, as far as Iknow. 
Q. Referring to the second to the last paragraph of the port- 
able x-ray study, it says: 


"There is a small amount of opaque material in 


the spinal canal." | 
| 


What was that opaque material, Doctor? 


A. That was the pantopaque from the myelogram. 
Q. From the first myelogram? A. Yes, sir. | 


Q. 4n other words, you didn't get it all out, the orate 
dye, before restoring the spinal fluid. Isn't that correct, sir? 
A. Yes. | 
Q. Is that in accord with good surgical procedure in this city? 
A. Yes. | 

Q. To leave the pantopaque in? A. Many people leave it 
entirely, don't ever bother taking it out. 


Q. It is a foreign substance, isit not? A. It can be so 


classed. 
Q. Now referring back to page 80, the next sentence after 

the silver clip, you then state: ‘A small rubber catheter was passed 

superiorally without meeting obstruction." A. Yes. | 


Q. What is meant by that, Doctor? A. Taking a very 
small spinal catheter, rubber catheter, it is introduced along the sub- 
arachnoid space very carefully to show if it meets obstruction, and it 
didn't meet any obstruction. | 

Q. Indicating the spinal column was clear at that point ? 
A. Above that point, yes. Above that point. There was no need to 
operate any higher, in other words. | 

Q. This was after the operation, was it not? A. Oh, no, it 
was during the operation, sir. 


Q. Then you concluded: "It was passed inferiorally where it 
was felt to be tighter than normal"? 
A. Yes. 
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Q. Then you concluded: 

"In summary, the cord had an abnormal appear- 
ance, slightly swollen systematically. There were no cavi- 
tations or evidence of tumor, although the cord occupied the 
entire dural sheath." 

Then what appears, Doctor, in the next sentence ? 

A. "At the end of the procedure it was necessary to 

split the dura and transplant one half thickness to the closure 

opening so the dura could be closed without any pressure on 
the cord." 

Q. Is that what is known as a myeloplasty? A. Well, no. 
I think a duraplasty, if you want to use the technical term, all it 
means is splitting the dura and reflecting one half of it over so that 

you won't have to pull the dura tightly to compress the al- 
ready swollen cord. 

Q. You say you split the dura, it was necessary to split the 
dura and transplant one half thickness to the closure opening so that 
the dura could be closed without any pressure on the cord? A. Yes. 

Q. With reference to the next sentence, will you read that? 
A. "At the end of the procedure one million units 
penicillin was injected in the subcutaneous layer by the resi- 
dent, the muscle having been closed with 2-0 interrupted silk 
and the subcuticular closed with 4-0 silk, as well as the skin 
with 4-0. No drains were employed. Patient's condition re- 
mained good and returned to the recovery room in good con- 
dition." 


Q. Doctor, someone has stricken out the word 'tmany" in 


front of "units of penicillin, " and inserted what you have just now read, 


as what, three million units? A. One million units. 
Q. One million units. Whose handwriting is that? A. That 
is mine. 
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Q. And in the middle of that sentence someone has put an 


asterisk and inserted above it "by res."" Whose handwriting is 
that? A. That is mine. : 
Q. You did not actually administer that penicillin yourself, 


did you? A. My assistant did. 

Q. Whichone? A. Dr. Dudas, I believe was the first .. 
assistant, as J recall. | 

Q. Doctor, with that he was returned to the recovery room ? 
A. Yes, sir. | 

Q. How long did he remain in the recovery room, do you 
recall? A. I don't recall the exact time he remained there. 

Q. Did you at that time make your official rounds of your 
patients in the Washington Hospital Center on a daily basis? A. Yes. 

Q. Were you informed that the next day he had fallen out of 
bed? A. No, that isn't my recollection that he fell out of bed. 

Q. Did you ever see an incident sheet in the hospital chart 
of this patient? A. Yes. : 

Q. Did there come a time when he had a fall out of bed? 

A. There came a time when an incident sheet was made ‘out because 
of a fall, and it was my impression that he tried to get out of bed to 
go to the bathroom, and fell. | 

MR. DAVIS: May I see Exhibit 1-A, please? 

Q. Ishow you what has been received in evidence as Plain- 
tiff's Exhibit 2-A, and ask you if that is not the incident sheet con- 
cerning this fall? A. Well, this is an incident sheet connected 
with a fall, but it is signed by Dr. Rubin. I did not make it out. 

Q. He had only one fall, to your knowledge, during his 
course in the hospital until May 17th, isn't that true? A. As I re- 
call. | 
Q. That is the one we are talking about? A. This is so 
recorded. | 

| 


178 


Q. What is the date stated in Exhibit 2 of this fall? 
A. February 12, 1959. 

Q. Andis the time given? A. 6:55 -- time, 6:20 A.M. 

Q. Referring to the fourth line? A. The incident occurred, 
at the top line, at 6:50 A.M. 

Q. Will you now refer to the middle of the page? To whom 
was it reported? A. Dr. Rubin. 

Q. Atwhattime? A. 6:20 A.M. 

Q. Whois Dr. Rubin, by the way? A. Dr. Rubin was a 
surgical resident. 

Q. Will you refer now to page 108 of the hospital records, 


Doctor? A. Ihave it. : 
Q. Will you read the first entry on that page under the head- 


ing "Physician's Orders"? A. This was February 11, 1959: 
"Patient to stand at bedside and attempt to void. 6 hours," -- which 
means every six hours. It is signed by Dr. Rubin. 

@. In other words, was that part of your post-operative 
orders to the hospital staff? A. I don't recall. 

Q. That appears in the records as an official order under 
the physician's orders, does it not? 

‘THE COURT: May I have that question? 
BY MR. DAVIS: 

Q. It appears in the official records of the hospital under 
the heading of Physician's Orders, isn't that true, sir? <A. Yes, 
sir. 

Q. That didn't mean that the patient was to be handed a 
urinal while being seated in a bed -- 

THE COURT: The record speaks for itself, counsel. You 
have read it already to the jury and you asked the plaintiff about it. 
BY MR. DAVIS: 

Q. Will you turn to page 50 of the hospital records? A. 
have it. 
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Q. The first entry there appears over your signature, does 
it not? A. Yes. | 

Q. What is the date? A. February 12, 1959. 

Q. Will you read that into the record? : 

A. "Called about 8:00 P.M. that he was having severe 

pain. No movement in feet, toes or legs. 8:30, to the oper- 

ating room." | 

Q. 8:30 P.M. ? A. Jam reading itas it appears, sir. 

Q. Iam asking you to interpret it. It doesn't say? A. It 
doesn't say, but Ifeel sure itis. Iwas called at 8:00 o'clock and 
came and found that he did not have movement in his legs, and took 
him right to the operating room at 8:30, -- and -- : 

Q. Continue. A. Do you care for me to continue, sir? 

Q. Yes. A. The examination showed a complete trans- 
verse myelities at the D4; and the lateral x-ray of the dorsal spine, 
under local anesthesia (patient ate full meal 6:00 P.M.) Wound open. 

Q. That says: "wd", does it not? A. It says "wd."' 

Q. "wd"? <A. That means wound. | 

Q. Will you continue, Doctor? A. "Edema of muscles. Wy 

Q. What is meant by "edema," Doctor? A. Swelling from 
fluid. "Very minimal clot formation from first operation. ¥ 

Q. By that you were referring to the blood clotting? A. Yes. 

Q. And the next sentence? A. "Small amount of blood that 


was left from the first operation, very minimal. Muscle proximation may 


have been too firm, considering the swollen nonpulsating cord found at 
first operation. Cord still did not pulsate." 

Q. Still not pulsating? A. "Cord still not pulsaing. Small 
amount of bone removed inferior margin of laminectomy. Would left 
completely dry." | 

Q. The word is “absolutely, " isn't it, PSOE = "absolu- 


tely dry," you are right. 
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"After two hours sensory level had dropped. He 


had a few feeble movements in the feet. Much less pain. 


Placed on varidose. Observed. Keep off back." Signed by 

me, "W. T. Spence." 

Q. What is varidose, Doctor? A. Varidose is an enzyme 
to help carry away edema. It is used very often in bruises, in con- 
ditions where there is any fluid in the tissue, where the patient 
doesn't get rid of the fluid readily. Varidose is an enzyme which aids 
in the elimination of fluid. 

Q. Doctor, you state in this progress note: 

"Muscle approximation may have been to firm 
considering the swollen nonpulsating cord found at the first 
operation, and still not pulsating." 

This muscle approximation was done by you on February 10, 
wasitnot? <A. Yes. 

Q. Inother words, approximation means bringing the muscles 
you have already severed back together again? A. That is correct. 

Q. And what you found on this night of the 12th when you were 
called by the hospital at 8:00 P.M., you found an edema of the muscles, 
a swelling of the muscles, did you not? A. Yes, as in any surgical 
operation. 

Q. You didn't find any further swelling of the cord? A. The 
same swelling remained. 

Q. But this time you also found swelling of the muscles? 
4A. (No response. ) 

Q. Will you now refer to the operative note of February 12? 
A. Will you give me the page? 

Q. Yes, indeed. Page 86. A. Ihave it. 

Q. Will you refer back momentarily to page 87, Doctor? 

A. Ihave it. 

Q. Will you tell the jury when the anesthesia began on that 

occasion? A. At10:05 P.M. 
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: Q. What type of anesthesia did you use on the second oper- 
ation? A. Local anesthesia. Novocaine, one per cent. 

Q. The reason for that was, I believe you stated previously, 
was because he had eaten a full meal at 6:00 P.M. ? A. Yes. 

Q. What time did this operation begin? A. At 10:05. P. M. 

Q. 10:20, doesn't it say? A. The anesthetic began 10:05. 
The operation began 10:20 P. M. | 

Q. What time did you close or finish that operation? 

A. 1:25 A.M. 

Q. That lasted over three hours, approximately three hours 
and five minutes, is that correct? A. Yes. 

Q. You entitled that as a redecompression of the cord, did 
younot? <A. That writing is not mine. That is what is listed here 
under the operation title or description. : 
Q. Turning now to page 86, who was your first assistant 
Q. Tsurumaki, T-s-u-r-u-m-a-k-i? A. Your pro- 


on that occasion? A. Lr. Trurumaki. 


nunciation is -- 
Q. Had he ever assisted you in any other operations ? 
A. Ibelieve he has. He was one of our residents at the Hospital Center, 
and I feel sure he has. I don't recall which one. 
Q. Will you describe him to the jury? A. Oh, I don't 
think I could, except he was dark, IJ believe he's medium height -- I 
don't recall his entire description. 


Q. He was of foreign extraction, was he not? A. Yes, he 


Q. Either Japanese or Philippino or Hawaiian? A. Idon't 
know just which. He was foreign. | 

Q. Who was your second assistant on that occasion? A. Dr. 
Gruenberg. | 

Q. Your associate, Dr. Luessenhop, does not appear to be 
present on that occasion either, does he? <A. Not according to this 
record. : 
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c Doctor, will you read what you titled this second opera- 
"Closure of back muscles and excision of cyst wall." 


Q 
A 
Q. Will you read the procedure, Doctor? 
A 


"The patient flat on his abdomen. Midline incision 
was made opening into a large pseudocystic tumor with fibrous 
wall." 

495 Q. Let me interrupt at that point, Doctor. What do you mean 
by a pseudocystic tumor? A. 'Pseudo" I believe means false, 
doesn't it? 

Q. False, yes. The next sentence, Doctor. 

A. "Two Spinous processes, probably three and 

four --" 

Q. What do you mean by "probably"'? Didn't you know? 

A. " +- and holding muscle structures, two spinous 

processes, probably D3 and 4, were isolated, holding the 

muscle structures apart. These were removed with bone 

rongeurs." 

Q. You were the surgeon on that occasion, weren't you, 
Doctor? A. Yes. 

Q. Didn't you know what you were isolating, which spinous 
processes? Why did you insert the word "probably" 3 and 4? 
A. Because it was of no significance. 

Q. Didn't make any difference? A. No. 

Q. Whatis meant by "bone rongeurs", Doctor? A. Itis 
a little instrument that bites bone. 

Q. Bitesbone? A. Yes. 

Q. Continue, the next sentence. 

ix: "The leak in the dura was found on the left side, 

the upper third of the incision." | 

Q. What leak were you referring to? A. The spinal fluid 
leaked through a small part of the incision subsequent to the first 
operation. Because of the swollen cord the fluid couldn't get past, 
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particularly inferiorally, where you recall the catheter was tight, 


and with the swollen cord the dura was under pressure at its upper 
part, and it leaked through small opening in the incision in the dura, 
and as this spinal fluid accumulated over a period of time you will 
see thatithis operation was on -- | 

Q. March 24. A. The operation on the cyst was sometime 
after the original operation, and the leakage of the spinal fluid gradu- 
ally caused the sac-like distension of the muscles and skin, and this 
cumulation of spinal fluid can be because of the small tiny micro- 
scopic-almost opening in the dura, but it could be seen at the time of 
the operation by sucking the fluid out, and looking down you can see 

the little bit of fluid coming down through this tiny opening 
in the dura, and I took an eye suture, just one single suture, and 
closed it off. | 

Q. Doctor, you state there: 

"The leak in the dura was found on the left side, 
the upper third of the incision. A fine eye suture of 6-0 silk 
on a atraumatic needle." 

What do you mean by "'atraumatic needle?" 

A. That is a round needle in which the suture is fastened 
directly into the back of the needle. Ordinarily if you thread a needle 
you go through the eye, then you pull two layers of silk through as you 
made the closure. That would enlarge the hole so that you really 
wouldn't have accomplished anything. But if you use a very fine 
needle with silk imbedded into the back of the needle then you are 
only bringing through one layer of material and it makes it easier to 
close a small leak like this. | 

Q. You say you used this atraumatic needle ? A. Yes. 

Q. You used it to put two stitches in the separation of the 
dura. Then how do you conclude that sentence ? 

A. "And it was hoped that it was closed by this 


procedure." 
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Q. Did you know or didn't you know that it was closed? 


A. Nothing is certain, sir. 

Q. You just hopeditwas? A. Just hoped, yes. 

Q. The next sentence ? 

A. "The cystic wall was excised, undercutting of the 
trapezius muscle, and rhomboid was carried out --" 

Q. "Rhomboid" is the name of a muscle, is it not? 

A. Yes. " -- to effect the 2-muscle layer closure of the 

separated back muscles. This was carried out mostly with 

interrupted silk, except for the upper layer which was 

sutured with 4-0 silk as was the skin. At the end of the pro- 

cedure the wound was dry, very good suction through a rubber 
catheter left in place." 

In other words, during this closure a rubber catheter was 
left in the wound, and at the end of the skin closure it was found to 
be free and dry. 

"It was felt there was no further bleeding and the 
drain could be removed," namely, this catheter I had left in 

during closure. At the time the skin was closed then the catheter was 
withdrawn. 

"Dry sterile dressing with elastoplast covering 
was put over the back. Patient returned to recovery room 
in good condition. " 

* * * * * 

THE WITNESS: This is the third operation J just read. 
BY MR. DAVIS: 

Q. Are you calling the myelogram the first? A. Yes. 
Well, be that as it may, this -- The first operation was -- 

Q. -- the laminectomy -- A. -- was on the 10th. 

Q. Yes. A. The second operation was on the 12th -- 
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Q. Iam talking about the second cutting operation, the 


one you did, the muscle approximation. A. And that was the third 
operation. | 

Q. What was the first? A. The first operation was the 
laminectomy. The second operation was reopening the wound. 

Q. Isn't this one we have just been reading in detail dated 
2/12/59? A. The first operation was on the 10th. | 

Q. The first operation was February 10th. A. Yes. 

Q. What was the one on 2/12, that we have just been talking 
about, where you hoped to close the procedure by these two stitches 
you took where you used the bone rongeurs to take out bone ? That 
is the second, is it not, the second cutting operation? A. Well, 
whether you call reopening of the wound an operation --J do. Icon- 
sider the second operation going back and inspecting this wound, 
which is the second operation. | 

THE COURT: Then did you or did you not continue into the 
third operation at the same time as you concluded the second operation? 

THE WITNESS: No, sir, the third operation was later, sir. 
BY MR. DAVIS: : 

Q. Doctor, will you refer to what is called the front sheet of 
this hospital record, Exhibit 1? : 

Under the heading of Operations, doesn't your name as the 


surgeon appear, "W. T. Spence''"? A. Yes. 
Q. What was the first operation listed there ? : A. It was 
the myelogram on February 4, 1959. | 
Q. The second operation? A. The laminectomy on Febru- 
ary 10, 1959. ! 
Q. Thoracic laminectomy, right? A. Thoracic laminectomy. 
Q. February 10. Whatis the nextone? A. Exploration 
of the operative wound, on February 12. | 
* cd * 
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Q. The testimony for the last five minutes, about when I 
asked you who was your first assistant, Dr. Tsurumaki, isn't that 
the one that is referred to on the front page as the exploratory pro- 
cedure, exploratory operative wound, or exploration operative wound, 
2/12/59? A. No. This is the repair of the dural cyst, March 24, 
1959, that I have just been referring to, closure of the spinal fluid leak. 

Q. Ihaven't gotten to the March 24th one yet, Doctor. 
A. Well, Ihave. I just read it. 

Q. Let me see what you have been reading? A. You asked 
me to read 86, page 86, and that's what I have read. 

Q. That says March 24th? A. It says it is recorded 
March 27. The operation up here -- 

Q. Iam not talking about when it was recorded, but when the 


operation was. A. Iam telling you when the operation was. 
Q. Are the hospital records in error on that? A. Idon't 


care what it says. The operation was on March 24th. 

Q. You have just been reading -- Doesn't it say ''Date of 
operation, 2/12/59"? A. Yes, but that is not when it was done. 

Q. That isan error by the hospital? A. Idon't know 
whose errur itis. Not mine. 

Q. Iwill accept your classification. Will you now refer to 
page 91 of the records? A. [have it. 

Q. What is the date of that operation? A. This one says 
"3/24/59." 

Q. March 24, 1959. What is it headed as, "Pre-Operative 
Diagnosis’? A. "Spinal Fluid Cyst, Dorsal Region." 

Q. You are listed as the surgeon, are younot? A. Yes. 

Q. Who was your first assistant? A. Dr. Dickson. 

Q. Your second assistant? A. Dr. Holst. 

Q. Was your associate, Dr. Luessenhop, present on that 


occasion? A. I don't recall who else was in the room, sir. 
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Q. Your associate is not listed as present, is he ? <A. He 


was not scrubbed for the surgery. 
Q. And you titled this as what? A. "Closure of Dura and 
| 


Myeloplasty.'' Someone titled it that; I didn't. 
| 
Q. Doctor, before getting into that, referring now to the 


operative procedure which you did at the time the patient was taken 

to the operating room at 8:30 P.M., whether you call it second or 
third, which operation by your testimony ended at 1:25 A.M. , did you 
have a conversation with this boy's mother that morning between 1:00 
and 2:00 A.M.? A. Idon't recall. I don't know whether she was 
there that late or not. i 

Q. You don't know, no recollection. 

Would you deny, Doctor, that you told her on that occasion, 
while you still were in your surgical uniform, that this boy would 
never walk again in his life? A. Idon't think I said that. 

Q. Well, do you deny making that statement? A. Well, I 
can't remember the exact words that Iused, if I talked to his mother 

following the surgery. I hope Idid. But I would deny that, 
yes. I don't think I would every say that. 

Q. Yet, you don't even remember talking to her that morning ? 
A. No. I have said that, sir. ! 

Q. Referring now to March 24, 1959, page 91, Doctor, will 
you read that procedure into the record? 

A. "Midline incision was made and a smooth cystic 

cavity entered which contained clear spinal fluid. | Throughout 

the smooth lining of the cyst it was followed down to the dura. 

Small opening was found and suture was applied to this leaking 

point. Capsule was stripped throughout and rough surfaces 

created in the muscle and the muscle undermined so that it 
can be pulled together as a separate layer. Following this 

the skin was closed, again as a separate layer, and no drain- 

age was done. A dry dressing was applied and the patient re- 
turned to the operating room in good condition. "' : 
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Q. What was the idea of creating a rough surface in the 


muscle, Doctor? A. So that it would adhere, so you can create a 
blood supply that goes from one to the other, and that it would 


adhere and heal, which it did. 

Q. Doctor, according to the hospital record this patient re- 
mained in the hospital until May 17, 1959. Did you have occasion dur- 
ing that entire period to prescribe medications for pain? A. Yes, I 
did. 

MR. DAVIS: May I see Exhibit 2, which is the hospital bill? 

Q. Doctor, I show you Exhibit 5 which is in evidence and 
identified as the official bill for the first hospitalization by Mr. 
Loughery, which contains eight full pages, single spaced, for medica- 
tions, including Equanil, codeine, demerol, Aristocort, Equanil, 
Darvon, practically every drug known, isn't that true? 

MR. MURPHY: I object to that, if your Honor please. 

MR. LASKEY: I object. 

THE COURT: Iwill sustain the objection. The record 
speaks for itself. You are familiar with the rules of evidence, Mr. 
Davis. 

BY MR. DAVIS: 

Q. You counted them, there were eight pages of drugs 
alone, isn't that true, Doctor? A. Well, you counted them. I 
assume you can count to eight. 

Q. Doctor, did you ever suggest to Mrs. Canterbury, after 
Jerry's discharge from the hospital, that she contact a classmate of 
yours, a Dr. Gage, at the Bluefield Sanitarium? A. Yes. 

Q. You know Dr. Gage, doyounot? A. Yes. 

Q. What is his specialty? A. He is a neurosurgeon. 

Q. After Jerry's discharge from the hospital did you on 
occasion correspond with him? A. Yes. 

* * * * * 

Q. In addition to the correspondence, Dr. Spence, there 

came a time when Jerry was transferred by the Federal Bureau of 
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Investigation to their Miami field office, to your knowledge, isn't 
that true? A. Yes. : 

Q. Did you tell Jerry that you had occasion to be! in Miami 
periodically and would look him up? A. Imay have. I don't recall. 

Q. Tid youever doso? <A. No. He came under the hands 
of a good neurosurgeon there, who was just as good as I was. 

Q. InMiami? A. Yes.- | 

Q. What was hisname? A. Dr. Haverfield. — 

Q. Aneurosurgeon? A. Yes. I sent him all his records, 
I corresponded with him, I talked to him, and I was sure that he was 
under good hands, in good hands there. | 

Q. Dr. Spence, medically paralysis is nota csease, is it? 
A. No. | 

Q. Itisasymptom, isn't that true? A. Yes. : 

Q. Does paralysis in the field of neurosurgery neve any 
clearcut etiology or causation? A. No. : 

Q. It may arise from numerous causes, is that right? 
A. Correct. | 

Q@. And among those causes are trauma, -- A. | Yes. 

Q. -- shock. Intoxication can cause it too, can't it? A. Yes. 

Q. It may also be psychogenic, isn't that true? A. Yes. 

Q. Doctor, is it not true that in the field of neurosurgery 
that the spinal cord may be thought of in some respects as a continua- 
tion of the brain? A. Yes. | 

* * * * * ! 

Q. Doctor, referring now to what I have already read to 
you from the first operation, which you have described as a silver 
clip, I believe you said you inserted that as a marker ? A. Yes. 

@. And by putting in a marker at that point did you at that 

time contemplate further surgery? A. No, sir. 

Q. Did you intend to leave a silver clip where it shows in 
the x-ray as a piece of metal, did you intend to leave that in the 
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patient for good? A. Yes, it's a common practice, we do it every 
day. 

Q. Wouldn't that have an effect upon the nerve roots and the 
nerve fibers through the spinal canal? A. No. 

Q. Noneatall? A. None atall. 

* * * * 
WILLIAM T. SPENCE, 
CROSS EXAMINATION 
BY MR. MURPHY: 

Q. Lr. Spence, we have discussed the word, and it has been 
used over and over, "myelogram." Can you explain to the Court and 
jury just what a myelogram is? A. Yes. A myelogram is a visual- 
ization of the spinal canal. When you take an x-ray of the spine you 
see just the bones.. So, in order to see the configuration of the nerves 
and the spinal cord, we inject a dye similar to the dye that you swallow 
when they x-ray your stomach. That happens to be barium. We use 


an iodine-base, but they do essentially the same thing. They examine 


by contrast, and if the dye runs smoothly up through the canal then it 
is normal, it is negative. This dye is inserted by putting the patient 
on the x-ray table, preparing the skin with anesthetic, draping with a 
sheet, a small three by three size sheet, and putting some novocaine 
in the skin so that the larger needle, which is an 18-gauge needle 
and about the size of the lead in a small automatic lead pencil, so 
putting in the small, very, very tiny needle first, so that the novo- 
caine is introduced in the skin, just a blab, and then the 18-gauge 

needle is introduced. It goes down between the spines that 
you feel in the middle of your back -- those are the spinous processes -- 
they go between those and go through this little envelope called the 
dura, and when you go through there you get a release of spinal fluid. 

This is also commonly referred to as the spinal tap, a very, 
very common procedure for examining spinal fluid, and this patient's 
spinal fluid was examined. 
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After you find you are in the proper space and the Spinal 
fluid comes out freely, then you inject the dye. The needle is left in 
place, the patient is questioned as to how he feels. If he feels dizzy 
or nauseated or anything you wait; and if he feels he is all right you 
begin tilting the table. The x-ray doctor, the roentgenologist he is 
called, he operates the table and operates the x-ray screen known as 
a fluoroscope, and under the fluoroscope you can see the dye run in 
the direction of gravity, and in this case it ran up through the lumbar 
spine, which is the lower spine, into the dorsal spine, or the thoracic, 
and when it reached the T4 level it took a detour around something. 

So if we had pictures I would show you the dye normal before 

it reached T4, but the 4 space showed the indentation of 
about 6 millimeters, which is about a quarter of an inch. 

This detour of the dye or this indentation represents some 
space-occupying lesion of some type, and you cannot tell from the 
myelogram what that is. All you can say is that there is something 
there at that level. | 

I put a marker at that level on the skin, a lead marker, and 
adjusted it under the fluoroscope screen just opposite the defect in 
the myelogram, so that when the lights are turned on -- you do this 
in darkness or semi-darkness -- and when the lights are turned on 
there is this little scratch on the skin, so when the operation was 
done we would be operating at the exact location. 


These spines don't come with numbersion them. 


You have to match them from the x-ray picture, and so it is very 
handy at the time of the surgery to have a scratch that will localize 
the level of the defect. | 

This is done and the dye run up in this case into his neck, 
because he had some neck pain, and nothing was found there. The 
only partthat there was a defect was at L4. | 

We put it back down, tilted it again, and repeated the maneuver 
two or three times, to make sure that this was a constant filling defect, because 
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sometimes these play tricks on you. So you run it back and forth 
several times to make sure it is a constant filling defect, and then the 
roentgenologist is ready to submit a report on that and take pictures 
at each level of the neck and the thoracic region, and the surgeon I 
feel should always be there to see this, because it is a dynamic study, 
not just like looking at an x-ray of the chest. It is something that is 
very dynamic and you have to see it as it flows up and down to be 

able to come to the best impression about it as you can. 

When this,is done and the patient is tilted back up, with his 
head up and the dye flows back down in the lower area, where the 
needle is left in place, and with the syringe it is drawn out. Almost 
always there are a few drops that remain, you can't get every drop, 
but this is found to be of no consequence and eventually it may be 
absorbed or it will disappear. Sometimes it stays for many years, 
but to the best of our knowledge it never causes any difficulty. 

Q. Doctor, you say that the spinal fluid is withdrawn. Is 
this submitted to any sort of tests? A. Yes, that is sent to the 

laboratory for a laboratory examination. 


Q. Was such a laboratory test made on the spinal tap in 


this case? A. It was. 

Q. What was the finding of the spinal tap? 

* 2e * * * 

A. It was negative, it was normal. The Spinal fluid was 
found to be normal. 
BY MR. MURPHY: 

Q. Was there some significance in the attempt to diagnosis 
this situation to the fact that this was normal? A. Yes. We are 

always concerned with some other condition that might turn 
up. We might find some parasites or some organisms, we might 
find increasing blood cells, which would indicate the patitent had 
meningitis; we might find a pedicle that forms from the protein in the 
spinal fluid that is more specific for tuberculous meningitis, for in- 
stance. So there are many reasons why we examine that fluid very 
carefully. 
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Q. Was the negative finding in the spinal fluid consistent 
with your reading of the myelogram itself? A. Yes, itwas. The 
spinal fluid being negative was more indication to me that the patient 


needed surgical treatment. 


i 

| 

| 
* * * * * 

| 


BY MR. MURPHY: | 

Q. Were there any other significant findings in the myelo- 

gram of Mr. Canterbury, Dr. Spence? A. The spinal 
protein was 35, I could be wrong within one per cent, but that is sig- 
nificant to the procedures that are indicated here. 

Q. Were there any deposits, or anything like that, visual- 
ized by the myelogram, which were significant? A. There was a 
calcified area which resembled pantopaque. In other words, the 
pantopaque casts a shadow very similar to one cast by calcium, and 
at this L4 level we are talking about where the defect was present 
there was also a calcified area seen in the myelogram which either 
represented calcium or residual pantopaque that sometimes get 
caught around a mass lesion. In other words, if you run the panto- 
paque and there is a little tumor there or protruding disc, some- 
times a little smidgin of pantopaque will hang up on that, and this is 
a very characteristic finding of a positive myelogram. | 

THE COURT: Did you say L4 or D4? : 

THE WITNESS: L4, and I may have said D, but I meant -- 
correction. D4. Iam sorry. 

* * * * » 

Q. There was also an x-ray which was made the day before 
the operation of the 10th. That is on February 9th, Doctor. I believe 
you previously looked at the report of that x-ray. was there anything 
significant in that x-ray with regard to diagnosing or attempting to 
diagnose difficulty in the spinal column of Mr. Canterbury? A. No, 
I don't recall anything that was helpful in the x-ray, except it was 
negative, the same as the x-rays had been at Casualty Hospital, and 
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this negativity of the x-rays made it imperative to do the myelogram. 

Q. Was there some change in the x-ray of the 9th as against 
those at the Casualty Hospital, Doctor? Specifically, do you recall 
any -- A. Straightening of the spine was present in one of the two 
reports, I forget which. Straightening, yes, sir. 

Q. Would straightening of the spinal cord in the x-ray have 
some significance in the situation? A. Yes, straightening is very 
significant, and it means there is muscle spasm, you don't have the 


normal curve to the spine. When there is spasm the back muscles 


have a tendency to straighten the spine. 
bd * * 


* * 
Q. I ask you to go through this operative report which you made 


on that operation on February 10th and tell the ladies and gentle- 
men of the jury the significance of each notation which you made on 
that operative report. A. Well, the first thing in the pre-operative 
diagnosis is that there is a space occupying lesion. That means only 
that there is something there that takes up space. It was seen on the 
myelogram, it was also alluded to by the calcified area which was 
described by Dr. Hennessey in the myelogram report and seen by me. 
So that this pre-operative diagnosis was space-occupying lesion, D4. 
Actually this is misprinted here. It says "L4", but it was D4, dorsal 
4, or sometimes referred to as thoracic 4. 

A midline incision was made from the spinous process, this 
bone that sticks out in the back, D2 to D5. This is usually about three 
inches, three and a‘half inches, in the average individual. A midline 
incision was made and these muscles were separated from the spinal 
column of D3, -4 and -5. You see, that puts 4 right in the middle. 
That is the one that we are interested in, and we felt we were accurately 
placed because of the fact that the skin scratch was still there from 
the myelogram where it had been marked at the time of the myelogram. 
So this was in the center of the incision, and the incision was in the 
midline. 
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After reaching the dura mater -- that means by taking off the 
lamina, these bones about as wide as your finger and about an inch 
and a half or two inches long -- three levels, D3, -4 and -5, so that 
we have the lesion localized in the center, D4 -- these bones are re- 
moved with a rongeur, which is a biting bone forcep, and the dura 
exposed. That is the envelope that contains the spinal fluid, it con- 
tains the spinal cord. And coming into this layer it was noticed that 
there was practically no epidural fat. In other words, the fat layer 
between the:dura and the bony framework was absent, and this is very 
suggestive also of some trouble within. You can't tell what kind of 
trouble, but it is not normal to have that layer fat missing. 

It was also noticed at that area that there was congestion by 
means of the veins being distended. This area contains a consider- 
able number of veins, and they were prominent and distended. 

The dura is opened -- that is, the sac that we talked about, 
containing the spinal fluid and the spinal cord -- and it is opened very 
carefully by inserting into it a little fine hook, which you can lift it up 
by this little hook being inserted into it, and make a small cut, and 

at that point the spinal fluid usually comes out in large 
amounts. | 

In this case there was very little spinal fluid came out, and 
immediately it was seen that the spinal cord was right up against the 
dura, that it was markedly swollen and right against the dura. This 
was the evidence of the swollen spinal cord. 

The dura was further opened until it was opened for the length 
of the incision, as I say about three inches, but before doing so the nerve 
root at the side was grasped and a clip, a small clip -- these are little 
silver clips, and they are less than a quarter of aninch long and they 
are only about the thickness of that little lead I mentioned in the small 
pencil, and this little thing was put onto the nerve to serve as a marker, 
so that when we were through we would know exactly which one of these 


nerve roots we were dealing with. 
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This nerve root was then lifted up so that the anterior part 
of the dura could be inspected. Since the x-ray had suggested on. the 
myelogram that there may be a protruding disc or some mass there, 
we lifted up and looked under it to see whether it was going to be in- 

side or outside the dura. At this point we were looking out- 
side the dura. 

Nothing was found of any significance. Therefore, the dura 
was opened and found as described, swollen, nonpulsating. 

The nonpulsating part of this cord is of great significance 
because it always means that there is something wrong with the 
spinal cord. There is either a tumor in it or it is swollen from some 
condition, such as multiple sclerosis or Hodgkins disease or some 
other condition that cannot be treated surgically. 

The swollen cord was then aspirated with this tiny 26 gauge 
needle, and this is standard procedure in our business, in neuro- 
surgery we do it all the time, and the site that is selected is to go 
right down the middle between the posterior columns of the cord, 
which have very little function anyway. They have only to do with 
position sense, butigoing between them you don't traumatize the cord. 

If a cyst can be found it can be aspirated by suction on a 
syringe. Likewise, if you can get a little material up there you can 
put it under a microscope and see whether you are dealing with a 
tumor or whether there are parasites or any other things, cytoplas- 

mosis, many conditions that cause a cord to be larger than it 
should be. So this was done. 


Then it was obvious that there was no such cyst to aspirate. 


The next form of treatment, surgical treatment was to cut the dentate 
ligaments. With a swollen cord that you could not rotate very well 

to get in front of to'see if there was some protruding disc or something 
else there, it is standard procedure for us, and some doctors do it 
rather than ever to'try to remove a disc, they don't ever try to take 
that disc out because of the damage that they might do to a cord that 
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is already edematous. They prefer just to cut the dentate ligaments, 


and this was done. The dentate ligaments were cut to free up the 
cord so that it no longer would be bound down against the anterior 
part of the canal. : 

Q. Doctor, they may not understand the word "anterior." 


A. The front of it. 
Would you care for me to demonstrate? JI will be happy to. 
If the jury does not understand I would certainly be glad to. 


* * * * i * 

| 

THE WITNESS: If we consider this outer ring as the bony 
framework that I have referred to as the neural canal, and within that 

the dura being the next layer, the inner circle. There is 
attached to the dura the small ligaments which are known as dentate 
ligaments, and they in turn are connected to the spinal cord. 

These dentate ligaments that I have indicated suspend the 
cord and hold it, so that, being surrounded by the fluid, the cerebral 
spinal fluid, they act as protection to the trauma, the ordinary 
trauma, that we go through. : 

In Mr. Canterbury's case I cut these at the three levels for 
the purpose of letting the cord float back posteriorally -- this being 
posterior, the front, and this being posterior, the back -- and with 
the marked swelling of this cord it was impossible to get ahead of it 
and to look more thoroughly for some type of protrusion. 

This is the left side and this is the right, and you recall 
in the myelogram there was a defect at L4. | 

THE COURT: L4? : 

THE WITNESS: I mean D4; I'm sorry, sir. ‘D4. At this 
level it was impossible to move this swollen cord aside to search 
for some protrusion that was up ahead here somewhere. Therefore, 
these ligaments were cut so that if there was a mass up here pushing . 

on the cord it would allow the cord to drop back away from 


this mass. 
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This is what is meant by cutting the dentate ligaments, and 
what was done by me at the operation to allow this cord to fall away 


from whatever was pushing on it. 


ok * a * * 


A. This having been done, a catheter was placed in the 


space which is marked for fluid, and you have to visualize this canal 


running up and down as the patient is on the table, anda catheter, a 
very small catheter was placed, about as big around, as oh, a third 
of an ordinary lead pencil, maybe a little smaller than that, itis 
actually about a three and a half millimeter diameter, and that is very 
gently introduced in the spinal fluid pathway to make sure that there 
is no obstruction higher up, that there is not some other trouble 
higher up that we ought to do something about; and the cathether 
passed freely upward, and then it was directed downward, and it was 
felt to be tighter than normal, but it did pass down, and to me it indi- 
cated that the cord was also swollen inferiorally but not to the extent 

where we had to take off more vertebra and cut more dentate 
ligaments. 

At the end of the procedure, in order to sew that dura back -- 
the dura had been cut here posteriorally and opened. It was held 
apart by little sutures, very fine silk sutures, that are put on a little 
tension to hold it open so that you can get to the cord; and this dura, 
if I tried to bring it back together, would not have closed loose enough 
to allow the cord any room. So for that reason the dura was separated 
into two layers; in other words, it was split into two layers. This 
outer layer of the split was brought back across, so that when it was 
sewn back together the dura was represented at this point and this 
point, and the flap'came across like this and was sewed in place to 
provide more room for the cord. 

I believe I explained this to the jury, as somewhat of a 
gusset, sort of an approach, to be able to take this flap of dura and 
sew it there and giving the cord more room, so it wouldn't be further 
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jeopardized by being too tight. At the end of the procedure the cord 


was loose. 

The dura was then sewn with interrupted sutures, and the 
first layer of muscles were sewn together, and then at that point I 
had my assistant inject some penicillin in the back muscles, as is 

our practice, to keep from getting an infection. The rest of 
back muscles were then closed, using silk. 

MR. DAVIS: If your Honor please, I very much dislike inter- 
rupting counsel, but since the doctor has now admitted making a 
statement either to the plaintiff or his mother about this gusset ap- 
proach I would like to inquire whether this gusset approach, that he 
admitted he said either to Mr. Canterbury or his mother, I think he 


is referring now to the second operative procedure, not the one on 
| 


February 10. | 
THE WITNESS: That could very well be. They were both 


the same type of procedures, as far as creating another layer to cover 
a defect, is essentially what it is. : 

THE COURT: Has he finished answering the present pend- 
ing question? | 

MR. MURPHY: I believe he has, but I didn't know whether 
Mr. Davis was finished. | 

MR. DAVIS: I wanted the record to show that what the doctor 
was referring to was the second procedure and not the February 10 
procedure. | 

THE COURT: He said that may very well be. ! 

THE WITNESS: So, this having been done, the muscles were 

further closed. We sew these usually in about three different 
layers. As I say, the first layer was closed and then the injection of 
the penicillin in the upper layer, so that there is no infection that gets 
into these muscles subsequently, and the skin incision was sewn also 


with interrupted silk, and no drains were employed. 


BY MR. MURPHY: 
Q. Was Mr. Canterbury checked by you or Dr. Luessenhop 


on your behalf after the operation? A. Yes, in the recovery room, 


and he was checked when he returned to the floor, to the ward, to his 
room, 

Q. What signs did you check for post-operatively on the 
laminectomy? A. The blood pressure, pulse, respiration, is all 
carefully watched, the temperature is checked, the wound is in- 
spected periadically to see that it is dry and that you don't have any 
excesSive amount of bleeding on the dressing, see that there is move- 
ment of the extremities, see that the patient is reacting normally from 
the anesthetic, and all of these were done. 

Q: Doctor, I ask you to refer to the progress notes which 
were made subsequent to the operation of February 10 and ask you to 
tell the Court and iury what the post-operative course of Mr. Canter- 
bury was. A. The post-operative course throughout the 10th was 

entirely normal. 

MR. DAVIS: May the record indicate what page you are 
reading from, Doctor? 

THE WITNESS: Iam not reading from any page as yet. I 
have opened page 48, but Iam not referring to any page at the moment. 

I remember very vividly that his vital signs remained normal; 
his temperature, pulse, blood pressure were within normal limits; he 
reacted coming out of the anesthetic normally, became alert, responded, 
knew where he was, who he was, who I was; and I will refer now to the 
notes because the resident saw him at 10:00 P.M. -- that is on page 
48 -- and post-operative rounds at 10:00 o'clock that night showed the 
patient fully reactive, his pulse was 86, which would be normal for a 
post-operative patient, his respiration was 20, which is normal with or 
without operation, his blood pressure 120 over 75, which also is nor- 
mal; “moves all his extremities well. The dressing dry and clean. 
Post-operative condition satisfactory." (Signed) "Dr. Tabari." 


201 | 


Then at 7:15 P.M. on the 11th he was catheterized and there 
was 1200 cc of urine recorded by Dr. Rubin. And on -- 

BY MR. MURPHY: : 
@. Excuse me, before we leave that note. Is that an unusual 


finding, post-operative, where catheterization is necessary ? A. No, 


I would think that, oh, 35 to 50 per cent of all dorsal laminectomies 
have some initial difficulty with voiding, and they are catheterized. 
It is not abnormal at all and there was no concern about this. 
Q. Continue, Doctor. A. Iam still on February 11, 1959, 
a recording by Dr. Dudas: 
"Patient comfortable, good general condition, 
moves all extremities well. Temperature slightly elevated. 


Dressing clean." 

So that throughout the evening after the operation his course 
was pursuing a normal course. I had no concern for him. 

Q. This was true as well on the 11th? A. Yes, that is on 
the 11th Iam talking about, yes. On the 10th and the 1th. Yes, the 
note made by [r. Dudas was made after Dr. Rubin, so that would 
indicate he saw him after 7:15 P.M. and presumably about 10: P.M., 

which is the time that the residents make their nightly rounds; 
and he was comfortable, good general condition, moves all extremi- 
ties well, temperature slightly elevated, and we expect a slight eleva- 
tion in temperature following this operation or any operation. 

. On the 12th, Doctor, you performed the second opera- 


tion? A. Yes. | | 

Q. What led up to your taking him to the operating room on 
the 12th? A. On the 12th my associate saw him, the resident saw 
him, and he was beginning to develop some weakness and tingling in 
his legs. Not weakness. Tingling, on the 11th. : 

On the 12th I saw him, I was called about 8:00 P.M. that he 
was having severe pain and that he didn't have any movement in his 


feet, toes or legs. So I went immediately to the hospital and took 


202 


him back to the operating room at 8:30 that evening. 

Q. Would you describe for his Honor and the ladies and 
gentlemen of the jury what you did at that operative procedure and 
what the significance was of your various findings ? A. Yes, I 

took him back to the operating room and reopened the wound 
to make certain there was no large blood clot or Something that was 
further compressing his swollen cord, and this operation -- it was 
written here by me in longhand since it finished late at night, and 
was done under local anesthesia -- the wound was reopened, the 
patient had eaten at 6:00 P.M. -- another reason for doing it under 
local -- and the wound was Opened and the usual amount of surgical 
edema of the muscles -- in other words, the fluid in the muscles 
was observed -- there was a very little bit of blood clot, just a little bit 
lying down deep in the wound, as you would expect from any operation; 
and the sutures were all taken out and, as I was thinking out loud, that 
I took all the sutures out all the way through the whole incision rather 
than just a small bit of it, because as I thought out loud, I wrote,. 


"Muscle proximation may have been too firm considering the swollen 


nonpulsating cord found at the first operation. "' 

This very often happens, that you can place your sutures a 
little too tightly, but if so immediately when you release these sutures 
the cord function comes back. But such was not the case, because it 
was not the firmness of the sutures that had compressed the cord, it 
was the fact that the cord was swollen within the dura mater which I 
have described before, and it was this swollen nonpulsating cord that 

was Causing the trouble and not the sutures. 

The small amount of bone was removed at the inferior margin 
of the laminectomy merely to bring together a little better closure. 
The wound was left absolutely dry, and that was the extent of that 
operation. 

* * * * * 

MR. DAVIS: There is one other matter, if your Honor 
please. 
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Over a year ago, in March of 1967, when this case was pre- 


tried, the pre-trial order provided for an independent medical examina- 

tion of this plaintiff provided it would not interfere with trial. 
For months I corresponded with both defense counsel, offering to 
cooperate for just such an examination. If they wanted a doctor in 
Canton, Ohio, they were welcome to it. They didn't want one. Over 
the weekend they decided they did want one. I again cooperated, and 
Mr. Canterbury was examined by a neurosurgeon at Washington Hospi- 
tal Center Saturday afternoon, and I submit under the pre-trial order 
Iam entitled to a copy of that neurosurgeon's report before he testifies. 
If a criminal is entitled to one under the Jencks Act or the Jencks 
decisions I should be entitled -- | 

THE COURT: I know what J would rule if you were in my 
court and there was any pre-trial proceeding whatsoever. That would 
be a part of any order. I don't know what your pre-trial ial 
here provides. 

MR. MURPHY: If your Honor please, Mr. Davis 5 will have a 
copy of the report just as soon as Icangetit. I haven't the report 
yet. I did talk to the doctor by phone and I understand his report will 
simply be that he verifies Mr. Canterbury has the permanent injuries 
which he claims. ! 

THE COURT: All right. 

MR. MURPHY: We asked him to examine him for the per- 
manent injuries, and J understand he will verify that he has them. 

* * * * * 
Wednesday, April 17, 1968 


Thursday, April 18, 1968 
* * 
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WILLIAM T. SPENCE, 
resumed the stand and testified further as follows: 
CROSS EXAMINATION (resumed) 
BY MR. MURPHY: 

* * * * * 

Q. Do you have an opinion as to whether the condition which 
you observed in the operation of February 10, 1959, was a procuring 
medical cause of the condition from which Mr. Canterbury presently 
suffers ? A. Yes, Ido. 

g- And that condition was what? A. I feel that the condi- 
tion he had accounts for his weakness that he has now. 

Q. That was the swollen cord you observed? A. The 
swollen cord and whatever was ahead of it that could never be found 
or removed. 

* * * 

CROSS EXAMINATION 
BY MR. LASKEY: 

Q. So I might understand your last answer a little more 
clearly in my own mind, and for the members of the jury, this con- 
dition to which you refer was a condition which was in existence 
prior to your having laid the scalpel to Mr. Canterbury on February 10, 
is thatright? A. Yes. 

Q. And, indeed, a condition which pre-existed his hospital- 
ization? <A. Yes. 

* ok * * * 

Q. you have heard and observed, Iam sure, the difference 
between the recital given by Mr. Canterbury as to the time of his fall. 
I call your attention to the fact, without endeavoring to quote, that in 
summary Mr. Canterbury placed the time of his fall as being in the 
early morning and within a period of time approximately twelve hours 
following the initial surgery, and he also placed the time of his return 


for the second operation within twenty-four hours of the original sur- 


gery or its completion. You will recall that, according to the records, 
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the initial surgery began at 1:20 P.M. on February 10th and 
the operation took about five minutes more than four ho rs and the 
patient then, in accordance with usual procedures, went, to the re- 
covery room, and then he was returned to his room sometime in the 
P.M. on the 10th. : 

Now, directing your attention to the second operative proce- 
dure, how many hours intervened between the first surgery and the 
second surgery? A. I would have to add up the number of hours, 
but throughout the 11th his condition was satisfactory. He had good 
strength in his legs, he had pain as anybody would after surgery, but 
throughout the 11th, the day following the surgery, he had no injuries 
to my knowledge; and he was followed throughout that day by myself 
and the house staff, and it was not until the 12th that I became alarmed 
about him, and it was not until 8:00 o'clock, 8:30, on the 12th that I 
took him back to the operating room. | 

Q. And when you took him back you got to work immediately 
on the surgery because that was indicated as good medical procedure 
on your part, wasitnot? A. Yes, sir. | 

* * * * * 

REDIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Dr. Spence, would you tell me a little more about this 
Dr. Haverfield? Whatishisfullname? A. I have his correspond- 
ence in my folder, if Imay have it, in my office file. | 

Thank you. 

W. Tracy Haverfield, M. D. 

Q. His address? A. Neurology and neurological surgery, 
1650 Biscayne Boulevard, Miami 32, Florida. 

Q. You say you referred Mr. Canterbury to him when he 
was assigned to the Miami field office? A. No, I didn't say that. 
I said that I had -- I received a letter from Dr. Haverfield that he 


had seen him and requesting a report, which my secretary sent him 


at once. 
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Q. Didifr. Haverfield ever inform you that he had treated 
Mr. Canterbury? A. No. 

Q. Did he say how many times he had seenhim? A. No. 

Q. Did he say when he saw him on the one and only occasion 
he mentioned? A. August 31, 1960, is the date of his report to me. 

@. Iam asking you the date he says he saw Mr. Canterbury. 
A. Let's see. I'wrote to him August 25, 1960. He wrote to me 
August 24 saying: "Mr. Canterbury has made an appointment to see 


me next week for a checkup." 


Q. Let me get the sequence. You wrote to him on August 25? 


A. Thatis the date of my letter. 

Q. And he wrote to you on August 24th? A. That is what 
the heading of his letter says. That's the date on my letter and his. 
Whether that is exactly so I can't say. 

Q. In any letter that he sent to you did he give you any date 
that he saw Mr.'Canterbury? A. He said, "He has made an 
appointment to see me next week for a checkup, " that being the 24th, 
and then he wrote to me a long report August 31, 1960. 

Q. Is that the date he says he saw Mr. Canterbury, August 31? 
A. He doesn't specifically state which day, Mr. Davis. 

Q. All right. Let's go back to -- A. Although he does 
say here: "I have little to offer him today except encouragement, 
continuation of his physiotherapy and a hope that eventually he will 
get better control of his bladder and bowels." So he says, "I have 
little to offer him today.'' That was August 3lst. So I suppose you 
could say that he saw him on that date, possibly not. 

Q. Dr. Haverfield, as you have described him, is a neurolo- 
gist and neurosurgeon? A. Yes. 

Q. Heis nota physiotherapist, ishe? A. No. Heis 
saying what he offers, recommends, that he continue his physio- 
therapy. He doesn't say that he is going to do it himself. 

Q. Let's go back to the date of January 29, 1959. Mr. 
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Canterbury brought these x-rays from Casualty Hospital to your office, 
which were negative, and you then suggested a myelogram. If your 
memory is as good today as it seems to be, why was it you said yes- 
terday from the stand that the myelogram was taken on February 5, 
1959? A. February 5? | 

Q. Yes. And when I called to your attention the hospital 
record it was actually under date of February 3, the day before he en- 
tered the hospital. A. Obviously he could not have it done before 
he got there. | 
Q. Sure. That is the point at which you said the hospital 
records were in error, that you did it actually on the 5th. A. Idid 
it the day -- I testified then and I testified again now, I did it the day 
after he was admitted, which was my practice to try to keep from 
wasting people's time and money. [I have it scheduled ahead of time 

and proceed after the day of admission to do the myelogram. 

Q. Iwill take your word for it that you did it on the 5th. 
Five days later you did this laminectomy, is that correct? A. On 
the 10th. | 

Q. In the intervening five-day period did you resort to any 
so-called conservative therapy? A. Oh, yes. We consider this 
bedrest in the hospital as conservative therapy, which is 2 HES he had 
for five days. 

Q. Did you ever recommend or order that he He put in cer- 
vical traction? A. No. : 

Q. Did you ever recommend that he be put in pelvic traction ? 
A. No, sir. | 
Q. The purpose of either pelvic or cervical traction is to 
stretch the spinal column, isn't that true, Doctor? A. That is part 
of it. | 


Q. And that process relieves any pinching on a nerve, does 
it not? A. No, it does not. | 

Q. What is the purpose of traction? A. I think the main 
purpose of traction is to keep people in bed, personally. I don't think 


it does a great deal. 
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Q. Just to keep them in bed, with a harness on their neck 


and a harness on their hips? A. That is right. 

bd * * * * 

Q. What is meant in neurosurgical parlance by an LP? 
A. Lumbar puncture. 

Q. After the first operation of February 10th, how many 
lumbar punctures did you do on this boy? A. I don't remember 
the exact number. I did two, I can recall. 

Q. Two? A. Yes. 

Q. Isn't ita fact that you did from twelve to fifteen lumbar 
punctures? A. I personally remember doing two. 

Q. Did you order any done by some of the house staff? 

A. Itis entirely possible. I don't recall specifically. 

Q. Were there any of those specimens of spinal fluid taken 
down to the pathological laboratory of the Washington Hospital Center 
for analysis? A. Yes. 

Q. Do'you find anywhere in the pathological report reference 
to more than the one? A. Well, here is one on February 4: 35.5 
milligrams protein, cells none. 

Q. February 4? A. Here is another one, February 16, 
ordering -- 

Q. Let me have the page reference to the record for the 
one done on February 4th. 

THE COURT: Justa minute, just a minute, counsel. Don't 
talk at the same time the witness is talking. 

THE WITNESS: That was on page 100, sir. 

On February 16, 1959, a spinal tap was done and sent to 
the laboratory. It was cloudy yellow, containing protein of four eighty- 
eight, 154 cells, polymorphinuclear cells 4, leucocytes 96 percent. 

The report above it, the date of which is crossed out, describes 

another spinal tap, with 14 cells, three of which were red 
cells, 14 lymphocytes. 

Another spinal tap, of 3/30/59. The protein dropped: to 44 
milligrams. 
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Here is another, February 27, 1959, with 77.4 milligrams 
protein, three cells, two red cells. 


Those are all the pathological reports on the spinal fluid that 


I see. 


Those are five there, Mr. Tavis. 


Q. You mentioned five. Going back to the date of the first 
one, which you said was 2/4/59, appearing on page 100, that was done 
in connection with the myelogram, was itnot? A. The spinal tap 
was done previous to doing the myelogram, correct. : 

Q. Doesn't that refresh your recollection that the myelogram 
was done on February 4 and not on February 5, as you have testified ? 
A. Idon't remember the exact date. It was done the day after he was 

admitted, whatever day that was. 

* * * 

BY MR. DAVIS: 

Q. The first spinal tap was negative, was it? A. Yes. 

Q. The one with the myelogram. A. Yes. 

Q. Ibelieve you told us yesterday the purpose of the myelo- 
gram was to see if there were any parasites in the ants column or 


spinal fluid, one of the purposes? 

THE COURT: Why don't you just ask him the question. The 
jury will be the judges of what he has testified. 
BY MR. DAVIS: 

Q. Didn't you testify yesterday that one of the purposes of a 
Spinal tap was to examine pathologically the spinal fluid to see if there 
are any parasites init? A. That among other things, yes. 

Q. A negative spinal tap on February 4th did not disclose 
any parasites, didit? A. No. 
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Q. Another purpose you said of a spinal tap was to see if 
there are any foreign organisms. A. Bacteria, correct. 

Q. And that spinal tap on 2/4/59 didn't show any bacteria 
organisms, didit? A. No, sir. 


Q. Another purpose was to see if it would disclose tuber- 


cular menengitis. It didn't show that, didit, Doctor? A. Nt. 

Q. Ibelieve you told us yesterday that by reason of the 
Casualty x-rays being negative it then became imperative to do a myel- 
ogram. A. In my opinion, it is one of the indications, where you 
can't find some reason for it on the bony spine, to proceed with con- 
trast studies which may show it up. 

Q. Although your dictated operative records in several 
places use the expression "L4", meaning lumbar 4, as to several of 
which his Honor had to correct you yesterday, you actually meant D4? 
A. D4 was the level of the lesion. 

Q. Did you dictate L4 or D4? A. Idon't recall. 

Q. Do you usually find these hospital secretaries inadequate 
in transcribing surgical reports? 

MR. LASKEY: I object. 

THE COURT: Sustained. 

BY MR. DAVIS: 

Q. Have you ever in any of your surgical procedures had 
them erroneously transcribe a dictated surgical report? A. I don't 
recall. Ido recall dates sometimes are different from one record to 
another. 

Q. Iam not talking about dates. Iam talking about your 
dictated surgical reports, concerning the part of the anatomy you 
operated on. A. No, I don't recall. 

Q. You have never found them to make an error except in 
this case? A. If you are talking about the area I operated on, itis 
clearly outlined in my operative report. 

Q. Iam talking about errors in transcription by the hospital 


211 


secretarial staff, and your answer is that you have never had found 
an error except in this instance? A. I didn't say that. I said they 
have recorded accurately, as far as Iam concerned. They have 
sometimes made technical errors in the typewriting, they have some- 

times pushed the wrong date. But in essence I have had no 
complaint with the transcription. If I do I correct it, such as I did in 
this case. | 


Q. Doctor, when you placed this silver clip on ‘one of the 


dorsal nerve rootlets as a result of the first surgery, did not that 
indicate that you contemplated further surgery on this boy? A. No. 

Q. Why did you have to have a mark? A. It is just good 
practice. It is my practice to want to see exactly where this nerve 
root lay in relation particularly to the defect in the myelogram, which 
I demonstrated yesterday on the blackboard. | 

Q. Dr. Rubin is not or was not at that time associated with 
you, washe? A. No, except as a surgical resident in the hospital. 

Q. He was employed by the hospital, was he not? A. Yes, 
he was a surgical resident. | 

Q. Tid you ever give any orders, physician's orders, follow- 
ing this first surgical procedure of February 10, Givecting the hospi- 
tal staff that the patient was to stand at the bedside and attempt to void 
every six hours? A. I don't recall, but that is usual procedure. 

Q. Usual procedure. Why is it then that on page 107 your 
associate, Dr. Luessenhop, on the same date in the immediately 
preceding entry, 2/11, stated, "May sit up in bed to void"? A. Yes, 
that was prior to Dr. Rubin's decision to try to stand. 

Q. That was the same day, 2/11. A. Yes, but it was 


prior, the same day. 
Q. You say you didn't give any orders to Dr. Rubin to change 
the procedure you have described? A. No. | 
Q. Ineffect then Dr. Rubin countermanded Dr. Luessenhop's 
order, isn't that true? A. No, thatis not true. It was written at a 
different time of day. | 
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Q. Luessenhop said he may sit up in bed to void. A. Correct. 

Q. Rubin dictated a physician's order to almost the exact 
contrary, patient to stand at bedside and attempt to void? A. Well, -- 

MR. LASKEY: I object to counsel's characterization as con- 
trary. 

THE COURT: Objection will be sustained. 
BY MR. DAVIS: 

Q. Referring to the second surgical procedure, which you 
testify was on February 12, -- A. Yes. 

Q. -- which Mr. Canterbury says was on the 11th, that was 
a night time operation, was it not? A. Yes. 

Q. And it went from sometime after he was taken to the 


operating room about 8:30 to about 1:25, when your records indicate 


the wound was closed? A. Yes. 

Q. Do you recall having a conversation with Mrs. Canterbury 
between 1:00 and 2:00 A.M. on the morning of this second procedure ? 
A. No, -- 

MR. MURPHY: If the Court please, this was gone into when 
he was called before. 

THE COURT: Objection sustained. 

BY MR. DAVIS: 

Q. Ibelieve you said yesterday that he went back to the oper- 
ating room on the second occasion and you reopened the wound to make 
certain that there was no large blood clot? A. Yes. 

Q. Is that right? A. Yes. 

Q. You didn't find any large blood clot, did you? <A. No, I 
did not. 

Q. If there had been good surgery on the first occasion there 
would be no blood clot necessary for repair two days later, would 
there ? 

MR. MURPHY: I object to the form of the question. 

THE COURT: All right. It will be sustained. 
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MR. DAVIS: This is the defendant, if your Honor please, on 
cross examination. 

THE COURT: You are only entitled to pEoceen on the matters 
which were covered by counsel. 

MR. DAVIS: Both counsel have gone through a three pro- 
cedures, your Honor, on so-called recross. 

THE COURT: Objection sustained. 
BY MR. DAVIS: 

Q. You told Mr. Murphy, in response to his last question, 
that you had an opinion as to Mr. Canterbury's condition being due to 

this swollen cord and whatever was behind it, which could 


never be found or removed. Is that your answer? A. That is my 
opinion, yes. 


- 
Q. Was your memory as sats in 1965 as it is ee AC el 
guess it gets a little slower every year. 
Q. To you recall being examined under oath in: your pre-trial 
deposition on May 8th -- on February 19, 1965? A. Yes. 
Q. Before going into this phase of it, Doctor, I would like 
to ask you, how did you happen to see this patient in the first place ? 
A. Talking about Mr. Canterbury ? 
Q. Yes. A. He made an appointment and came to my office. 
I had thought he was referred by Dr. Bowie, but J later found he had 
made the appointment on his own free will. | 
Q. Do you recall being asked on February 19, 1968, these 
questions and making these responses, page 7: 
"Question: When did you first meet Mr. 
Canterbury, Doctor? 
"Answer: I have to refer to my notes. 
"Question: Do you have these with you? 
"Answer: For those dates. The hospital record is 
here. I believe copies of my notes are here also. 


"Question: I wonder if you can refer to those notes. 
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"Answer: This boy was sent to me by his family 
physician. 

"Question: Do you recall his name, Dr. Spence? 

"Answer: Itis -- 

"Question: Would Dr. Richard Gitter be the one? 

"Answer: No. He was referred to me by Dr. 

A. K. Bowie of 301 Constitution Avenue, N. E. 

"Question: When was that, Dr. Spence? 
"Answer: On January 28, 1959.''? 

Do you recall making those answers to those questions ? 

A. Yes. 

Q. You heard Dr. Bowie testify yesterday, did you not? 

A. Yes. 

Q. He did not refer the boy to anybody and he only saw him 
once, on January 9th. You heard Dr. Gitter testify yesterday also 
that he in effect was the family physician, did younot? A. Jam 
not sure that I heard him specifically say he was the family physician. 

Q. Didn't you hear him testify that he had him under medi- 
cation for some time and had him hospitalized for four days for a 
complete physical, in October of '58? A. I heard him so testify. 


Q. Did you ever, in the course of any of your treatment of 


this boy, examine the records of Casualty Hospital? A. No. 

Q. Don't you think that would have been good surgical 
history, to verify the history of the patient given you? 

MR. MURPHY: I object. I think it would have been good 
practice to check up on his own client to see whether he was telling 
the doctor the truth. 

MR. DAVIS: That is exactly what I am saying. 

A. No, Mr. Davis. I don't doubt the patient's word. I take their 
word as they tell it to me. 

Q. Dolyou recall being asked these questions on your deposi- 
tion in 1965, page 10, talking about after the taking of the myelogram: 


215 


| 
"Question: Did you thereafter eeeammnend a surgi- 
cal operation to correct this condition ? | 
"Answer: I recommended a surgical operation as 
the only means of determining what this was and with the 
hope of being able to relieve it. | 
"Question: At the time the operation was recom- 
mended do you recall how old Mr. Canterbury was 7 ? 
"Answer: I don't remember his exact age, but I 
know it suddenly became evidence that he was a minor and 
the operation, the first operation, was cancelled when this 
was found out, because it is not possible to operate on a minor 
without a parent's consent. You therefore get in touch with 
his parent to come and make this decision in the oy’ s behalf''? 
Do you recall making that answer in 1965? | 
A. Yes. | 
Q. Did the parent come and make this decision in the boy's 
behalf before February 10, 1959? A. No. Itold youl talked to her 
by phone. 
Q. You say she gave youa telephonic ponsentl | A. Yes, 
| 
2. Do you know that is contrary to the regulations of the 
Washington -- | 
MR. LASKEY: I object. | 
THE COURT: Sustained. : 
Counsel, proceed with another proper question. | 
MR. DAVIS: Page 18, gentlemen, of the defendant's deposition. 


Q. Do you recall being asked this question and making this 


"Question: Would the symptoms that you found 
existing in Mr. Canterbury resulting in his condition have 
beentreated conservatively by measures other than surgery ? 
Your answer to that, on page 19: | 
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"Answer: In my judgment the operation was indi- 
cated and it would have been dangerous to procrastinate any 


longer with what has been called conservative treatment. 


Sometimes the employing of conservative-type treatment, 
so-called, results in the condition becoming such that it can 
never be cured. 

"Question: What operation did you perform on Mr. 
Canterbury on February 10, 1959? 

"Answer: I performed a laminectomy and a de- 
compression of the spinal cord" 
Do you recall on February 19, 1965, describing what you did 

on February 10th, making this reply, page 20: 

"Answer: An incision was made about three and a 
half inches in length in the center, which was the area of the 
defect in the pantopaque myelogram, namely, D4. The 
muscles were separated from the spinous processes and 
lamina of 1 and 1/2 segments above and 1 and 1-1/2 segments 
below this level. The bone was removed over the center por- 
tion of this supposed area of the dorsal spine, and the dura 
mater inspected. There was a firm swelling within the dura 
mater and it was therefore opened. At this time it was found 
that the spinal cord was swollen. It did not pulsate. It tended 
to herpiate through the dural opening. With the impression 
that an inflammatory condition existed in the cord or possibly 
a deep seated tumor on the cord, a very small hair-thin 
needle was inserted into the spinal cord and attached to a 
syringe on which there was placed suction, and an attempt was 
made to aspirate a cyst, if such were present. No cyst was 
present, and because of the diffuse swelling of the cord it 
was felt inadvisable to manipulate it beyond merely looking to 
the right and left for obvious tumor that might have been there. 
Such a tumor on the outside was not encountered and the dural 
incision was closed by using a plastic flap since the cord was 
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so swollen that the original covering could not be approxi- 
mated without putting undue pressure on it, it being the cord. 
This is the part of the operation that I originally described 
as decompression of the dorsal spinal cord at the D4 level. 
The wound was closed using interrupted silk sutures through- 


out and a sterile dressing was applied, and the patient was 
taken to the recovery room. : 
"Question: Is that all, Dr. Spence? oh 

Then your counsel said, "That is obviously a there was to 
the procedure that was performed." 

Doctor, having refreshed your memory as to your testimony 
in 1965, what you simply did on February 10, 1959, was an explora- 
tory, isn't that true? A. Yes. Yes, it could be called that. 

Q. You heard Dr. Dorman say after looking at the chart -- 
he described it as an exploratory. A. Well, I think it is a little 

more than that, because of the decompression of the cord. 
Exploratory and decompression of the coard, I think is a better term, 


: | 

Mr. Davis. | 
| 

| * 


* * * * 


THE COURT: All right. We will take a ten minute recess. 
(Recess taken. ) | 
(The following proceedings were had out of the 
presence and hearing of the jury:) 
THE COURT: Upon the conclusion of the plaintiff's case how 
much time does counsel feel they should be allowed for argument? 
MR. LASKEY: In view of the number of authorities we have 
submitted, I do not think I will need time to argue except briefly on — 
the point of the establishment of any failure of applicable standards of 
care. But I would, however, like some time to devote to the complete 
absence of any evidence of causation in this record, because this we 
have not discussed. | 
THE COURT: Ihave thought about that myself. 


How much time would you like, Mr. Davis? 
* E * * 
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Q. Dr. Spence, I direct your attention again to your pre- 


649 trial deposition of February 19, 1965, and ask you if you made these 


replies to the following questions, at the top of page 24: 


read. 


"Question: Dr. Spence, what is your practice with 
respect to the patient's consent with respect to a myelogram 
procedure ? 

"Answer; I think a patient should give their con- 
sent to everything. Iam a great believer in the right of the 
individual. I believe they ought to give consent to their taking 
off of their clothes and being examined. 

"MR. WELCH: Let us not go beyond the question, Dr. 

Spence. 

"THE WITNESS: I think they should give their consent to a 
myelogram, and he did." 

MR. LASKEY: I think you ought to read the complete question. 
MR. DAVIS: I submit they can read any portion they want to 


THE COURT: You say there is another question you are in- 


terested in, or is it the same question? 


MR. LASKEY: No, your Honor. He only read one portion of 


the witness' response to the question. 


THE COURT: Then read the rest of it, Mr. Davis. 
MR. DAVIS: Are you referring to, "I think he should give 


their consent to a myelogram, he did''? 


MR. LASKEY: There is more to the answer. 

MR. DAVIS: All right. 

"This operation is done under local anesthesia, and he had 
the opportunity to turn away if he didn't want it done." 

Is that what you are referring to? 

MR. LASKEY: Yes. 


BY MR. DAVIs: 


Q. The operation of February 10th was not done under a 
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local anesthesia, was it? A. No, that was done under general 


anesthetic. 
Q. He had no opportunity to turn away from that, did he? 
A. Yes, he had five days opportunity while he was waiting to have 
it done. So did his mother. : 
Q. You were asked on page 25, the bottom of the page: 

"Question: Are there any particular signs for 
the attendant at the hospital to watch post- operatively on 
this type of operation, or this operation of Mr. Canterbury? 

"Answer: Well, there are many important things 
to watch after an operation of every kind. | 

"Question: Tell us what those are. ! 

"Answer: Well, the blood pressure must be 
checked, the temperature, pulse, state of consciousness, 
whether the patient is reacting normally from a mental 
standpoint, whether there is any paralysis or weakness, 


whether the patient vomits, whether there is a bowel move- 
| 


ment, and so forth. 

"Question: Was Mr. Canterbury ordered to have 
complete bedrest post-operatively ? | 

"Answer: By that do you mean, was he ordered 
personally by me to stay in bed? : 
"Question: No. Was one of your orders to keep 
him in bed post-operatively ? 

"Answer: Well, I don't recall whether that was 
specifically an order. Asa rule, people have pain following 
an operation. It usually restricts their motions and move- 
ments in bed a good bit in itself. | 


"Question: Did you yourself write the post-operative 
order ? | 
"Answer: I don't recall." : 

Doctor, will you refer to page 162 of the hospital records, 
| 
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that are open before you, under the heading of Medical and Surgical 
Nursing Notes? A. Yes, I have it. 

Q. Will you give us the date of that entry? A. This is on 
February 11, 1959, and it starts at 3:00 o'clock. 


Q. Will you read the first entry in the right-hand column? 
A. This was 7:00 A.M. 

Q. Read itinits entirety. A. Allright. I presume itis 
the following day, since this is dated 2/11 and starts at 3:05. On the 


right-hand side, it says: 

"7:00 A.M. Care given. Unable to void. 

"8:00 A.M. Catheter Foley inserted by Dr. 

Rubin. 

"9:30. Patient states he is unable to move left 
leg. Does move toes freely on both legs. Turns frequently. 
Complains of pain. 

"12:00. Foley catheter draining well. 

"2:30. A fair day." 

It is signed by the nurse. 

Q. Doctor, one of your post-operative orders with respect 
to this patient following the first surgical procedure was to keep him 
off his back, isn't that true? A. As muchas possible. Patients 
are moved frequently after that type of operation. 

Q. Another one of your orders post-operatively following the 
first procedure was to move him periodically from side to side? 

A. Yes. 

Q. Doctor, asa result of the studies you did prior to this 
first procedure of February 10, 1959 -- referring now to the negative 
myelogram on either February 3, 4 or 5, the negative x-rays taken 
January 29, and the admitting history -- this boy was not in danger 
of death on February 10, was he? 

MR. LASKEY: If the Court please, I would like to interpose 

an objection to the preliminary part of the question. I think 
Mr. Davis inadvertently said that the myelogram was negative. There 


has been no such testimony. 

THE COURT: Yes, Inoticed that. I will sustain the objection. 
BY MR. DAVIS: | 

Q. Well, with reference to the spinal tap being negative, of 
either February 3, 4 or 5, the negative x-rays of January 28 at 
Casualty Hospital, the negative x-rays that you had made in the inter- 
vening four days after his admission, there was no danger to this 
boy's life prior to February 10, was there? 

MR. MURPHY: If your Honor please, the x- rays that were 
made on the 9th were not read as negative. As I andereand the testi- 
money, they show a straightening of the spine. 

THE COURT: Yes, that is right. 

BY MR. DAVIS: 

Q. You just indicated yesterday that a straightening of the 
spine is simply an indication of muscle spasm. You know that this 
boy's heart, lungs, stomach and his vital organs were intact, didn't 
you, on February 4? A. Yes, he had several physical examinations 


by his previous doctors and at Casualty Hospital and by our staff at 
the Center, and his condition, general Seah for surgery 
was good. : 
Q. You did not operate on February 10, 1959, in an effort 
to save his life, did you? A. I would say I operated to save him 
from becoming completely and permanently paralyzed. : 
Q. He was not in danger at thattime? A. People that are 


completely paralyzed don't live as long as those who are not. 


Q. People who are paralyzed, you have seen in your pro- 
fession, still live to ripe old ages, do they not, even paralyzed? 

MR. MURPHY: If your Honor please, I think we are getting 
argumentative. | 


THE COURT: I think so. The objection is sustained. 
* * * * | 
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MARY ANN BROWN, 


* * 


DIRECT EXAMINATION 
BY MR. DAVIS: 
Q. Will you state your full name for the record, please? 
A. Mary Ann Brown. 
Q. Where do you live, Miss Brown? A. [live in Alexandria, 


Virginia. 


Q. What is your occupation? A. Medical record clerk at 


Casualty Hospital. 

Q. That is located at 8th and Massachusetts Avenue, N. E., 
in this City? A. That is right. 

Q. Are you appearing today pursuant to a subpoena duces 
tecum served on Elizabeth M. Rogers, administrator of that hospital, 
to produce any and all x-rays taken of Jerry W. Canterbury in the 
latter part of January, 1959, together with the readings thereon, also 
any hospital reports and records pertaining to any admission of said 
patient as an in-patient during the calendar years 1957 or 1958? 

A. Yes. 

Q. Do you have those records with you? A. Yes, I do. 

Q. Would you refer first to the records pertaining to the 
admission of Mr. Canterbury as an in-patient in October, 1958? Do 
you have those records with you? <A. Yes. 

Q. Are they separable? A. Yes, they are. 

Q. Iam handing you now what you have identified as the first 
admission on October 24, 1958, discharge date 10/27/58. A. That 
is right. 

MR. DAVIS: Will you mark this, please, as Plaintiff's Exhi- 
bit 18 for identification ? 

THE CLERK: Plaintiff's Exhibit 18 for identification. 

(Said exhibit was marked Plaintiff's 
Exhibit 18 for identification. ) 
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BY MR. TAVIS: | 
Q. Miss Brown, I show you what has been identified as Plain- 
tiff's Exhibit 18 and ask you if those are the records kept in the usual 


course of business by Casualty Hospital, your employer? A. Yes. 
MR. DAVIS: I offer this in evidence, if your Honor please. 
MR. MURPHY: There is no objection, subject to the limitation 


of the New York Life case. 
MR. LASKEY: The same position. 
THE COURT: Allright. Subject to that limitation, the rec- 


ords are received. 
(Exhibit marked stand Exhibit 18 for 
identification received in evidence. ) 

MR. DAVIS: If your Honor please, I would like to read into 
evidence from Exhibit 18 the summary sheet, and the next page is 
labeled history, and as to history the third page Physical Examination. 
There are some of the entries in longhand that Iam not able to decipher, 

so may I stand by the witness and have her read it with me? 

MR. MURPHY: If your Honor please, we would not know whe- 
ther we should object unless we see them too. 

THE COURT: Allright. Take a look at the sheets in question. 


* * * * | * 
MR. DAVIS: Miss Brown, I wish you would follow this with 
me, because some of this handwriting I can't read. | 
Iam reading now from the summary sheet: 
"Family name, Jerry W. Canterbury. Home tele- 
phone, Room No. 226, hospital no. 15691. Address, 412 
Constitution Avenue, N. E., Washington D, C. : Age, 19 years. 
Birthdate, 3/12/39. Birth place, West Virginia. Nationality, 
American. Name of husband or maiden name of wife, none. 
"Notify in case of emergency, Mrs. Martha Canter- 
bury; relationship, mother; address, Cyclone, West Virginia; 


phone, none. 
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| "Name of father, deceased; birth place, West 

Virginia. 

"Maiden name of Mother, Martha Morgan; birth 
place, West Virginia. 
"Attending physician, Dr. R. Gitter. Date of last 

admission, none. Admission date, 10/24/58, 10:00 A.M. 

Discharge date, 10/27/58, 5:30, '" -- 

Q. Is that P.M.? A. It would be A.M. 

Q. 5:30A.M.? A. Yes, Sir. 

MR. DAVIS: "Provisional diagnosis to be completed within 

24 hours after admission." 

Q. Thatis a medical term that Ican't read. Can you read 
it? That is Dr. Gitter's handwriting, is it not? A. Yes, itis Dr. 
Gitter's handwriting. I can't read the first word. 

Q. This is signed then, "Richard Gitter, M.D., attending 
physician." A. That's right. 

Q. The next page, labeled "History, ' can you read the signa- 

ture of that party? A. Thatis Dr. Madarang. 

Q. Will you spell that for the reporter? A. M-a-d-a-r-a-n-g. 

Q. And the next two pages labeled "Physical Examination" also 
signed by Dr. Madarang, are they not? A. Yes. 

MR. DAVIS: Reading from the History: 

"Present complaint. Concise statement of com- 


plaints ‘with date of onset and duration of each. Record in 


order of importance. 
"Loss of weight in spite of good appetite, and 
weakness." 
In Past History all these items are checked off, meaning he 
had no reference to them. 
Q. Is that correct? A. That is right. 
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MR. DAVIS: ‘Measles, whooping cough, mumps, chicken 
pox, tonsilitis, scarlet fever, diphtheria, rheumatic fever, 
typhoid fever, malaria, pneumonia, influenza, pleurisy, 
tuberculosis, asthma, arthritis, amebiasis, lues, gonorrhea, 
injuries, operations, other." : 
They are all checked off negative. Then follows: 

"This is a 19 year old white male, single, admitted 
to this hospital because of marked loss of weight. This pa- 
tient has been apparently all right, enjoying good life, until 
the time when he was separated from his mother, and that 
was about nine months prior to admission, when he started 
gradually losing weight in spite of the good appetite. He 
claimed that this was accompanied by weakness and easily 
gets tired even on waking up early in the morning. He claims 
that this was also accompanied by some palpitation and in- 
frequent and fine tremors. He claims that for a period of 


eight or nine months he lost exactly thirty pounds. He seeks 


admission for further observation." 
(Signed) "Dr. Madarang." 
The next sheet is the Physical Examination: 


"General appearance: conscious, coherent, afebrile, 
ambulatory. Normal weight 183 pounds, present weight 153. 


Height, 6 foot 6. Temperature 98; pulse, 98; respiration, 20. 
"Nutrition, fairly good. Blood pressure, 104/62. 
"Physical findings. In this examination the follow- 

ing must be covered: Head, neck, chest, heart and blood 

vessels; abdomen, genital urinary organs, bones and joints, 
neuromuscular systems, skin and lymph glands. 
"Head: No palpable masses felt. No = 

Q. Whatis that word? A. I don't know what that is. 

MR. DAVIS: All right. | 
“Eyes: Conjunctiva, not pale; sclera, not ichin; 

ears, negative; nose, no obstruction, no congestion; throat, 

not congested; heart, fairly" -- illegible. 
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i: "Neck, no cervical lymph adenopathy; thyroid 
gland not enlarged." 
Q. Whatis next? A. "No venus enlargement." 
MR. DAVIS: "Chest, symmetrical," -- illegible. 
"Heart, regular rate of rhythm." 
THE WITNESS: No. "Regular rate and rhythm." 
MR. DAVIS: "Regular rate and rhythm. P.M.I." -- 
Q. What are thse symbols? A. I don't know what they 


MR. DAVIS: "No murmurs appreciated. Lungs, breath 
sounds equal on both sides. No impairment of pulmonary 
signs. No dullness, no rale. Abdomen, flat, soft non-tender. 

"Liver and spleen, not palpable. 

i "Extremities, no deformity, no edema, good peri- 
pheral circulation. 

"Neuro: Cranial nerves intact; deep tendon relfexes, 
psychologically normal. 

‘Impression: Possible hyperthyroidism, autonomic 
imbalance, latent diabetes. 


:'"Prescription depends upon the cause of the loss 


of weight. " 
(Signed) "Dr. Madarang."' 

Q. During that hospitalization, Miss Brown, your records 
indicate that certain laboratory tests were made. Is that correct? 
A. Yes. 

Q. Will you state for the record what those tests were ? 

A. HehadaB.M.R. That is basal metabolism rate. 

Q. Toes the hospital record indicate the result of the basal 
metabolism rate? A. Yes. 

Q. What was that result? A. 9, and normal is minus zero 
to minus ten, plus zero to plus ten. 

Q. What other tests were made during that hospitalization ? 
A. There wasaN.T.N. 
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Q. What does that mean? A. That I don't know. 
Q. what other tests were made? A. Cholesterol. 
Q. Cholesterol. That is the fat content of the blood circulatory 


system, isitnot? A. I'm not sure. 
Q. All right. What further tests were made? A. Fasting 


blood sugar. | 
Q. What was the result of that test? A. 70., There was a 
C.B.C. anda urinalysis. | 

Q. WhatisaB.B.C.? A. C.B.C. 

Q. What is that? A. Thatisa hematology, a blood test. 

Q. Itis a blood serology test. Were there any further tests 


taken? A. And there was an x-ray taken. 

* * * * | 

Q. You have referred to the x-ray. This as made on 
October 24, 1958, is that correct? A. Yes. 

Q. There was an x-ray of the chest. Correct? A. Yes. 

Q. Is this the official report of the roentgenologist, Dr. 
Francis C. Allman? A. Ido not understand. | 

Q. Is this the official report of the roentgenologist, namely, 
Dr. Francis C. Allman? A. Yes. | 

Q. And that reads: 10/24 --" 

MR. LASKEY: I object. | 

MR. MURPHY: May I see it before he reads it, your Honor ? 

THE COURT: Yes. | 

MR. DAVIS: Very well. 

MR. MURPHY: No objection. 

THE COURT: All right. 

MR. DAVIS: Referring to the x-ray report of Dr. Allman, 
October 24, 1958, of the chest, that shows that P. A. and lateral 
studies of the chest show no evidence of pleural or pulmonary pathology. 
The cardiovascular shadow is grossly normal in appearance. 

I believe I have offered this in evidence in its entirely in the 


event Dr. Gitter may want to refer to his writing. 
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THE COURT: It has been admited, with the limitations here- 
inbefore mentioned. 


BY MR. DAVIE: 
Q. Miss Brown, what do your next official records indicate 


when Mr. Canterbury next appeared at Casualty Hospital? A. Janu- 
ary 29, “1959. 

Q. You are referring now to an x-ray report, are you not? 

A. Yes. 

Q. The subpoena directed to the administrator of your hospital 


directed you to bring those x-rays. Do you have those? A. No, I 
don't have them, because we couldn't locate them. 

Q. Do'you know where they are at the present time? A. No, 
I don't. 

Q. Toes this record you are now referring to indicate the 
name of the doctor who requested these x-rays? A. Yes. 

Q. Whatis thatname? A. Dr. William Spence. 

Q. And this is the official reading of the x-rays taken on 
January 29, 1959? A. Yes. 

MR. LASKEY: I object to this. 

THE COURT: Justa minute. The answer is stricken. 

MR. LASKEY: I object to the use of the term "official" and 
I object to the reading of the x-ray report. 

THE COURT: All right. The objection is sustained. 

The jury is instructed to disregard the answer that has been 
stricken. 

MR. DAVIS: Will you mark this Plaintiff's Exhibit 18-A? 

THE COURT: That is the record to which your last question 
was posed? 

MR. DAVIS: Part of the official records. 

THE COURT: Iask you, was this the record to which your 
last question was posed? 

MR. DAVIS: Yes, sir. 


THE COURT: All right. | 
THE CLERK: Plaintiff's Exhibit 18-A for identification. 
(Said exhibit was marked Plaintiff's Exhibit 18-A 
for identification. ) | 

BY MR. DAVIS: | 

Q. Ishow you what has been identified as Plaintiff's Exhi- 
bit 18-A, and ask you if that is also a record kept in the usual course 
of business by your hospital? A. Yes. 

Q. That is a record of the x-rays taken at Dr, Spence's re- 
quest on January 29, 1959? A. That's right. | 

Q. The x-rays are no longer in your meena I believe 
you said? <A. That's right. 

MR. DAVIS: I offer this in evidence, if your Honor please. 

MR. LASKEY: I object. | 

THE COURT: The objection is sustained. | 

MR. DAVIS: May Ibe heard on that, your Honor ? ? 

THE COURT: Ihave ruled. I already ruled. Isn't this the 
same document that you offered before ? 

MR. DAVIS: Yes, but it is part of the official business 
records. | 

THE COURT: It does not come within the exception that I 
noted in the case that was brought to my attention in another matter. 

MR. DAVIS: I have cases from every one of the ten circuits, 
if your Honor would care to hear them. 

THE COURT: This Court has ruled. | 

MR. DAVIS: I think that is all. You may cross examine. 

MR. MURPHY: No questions. 


MR. LASKEY: No questions. 
* * * | * 
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RICHARD GITTER, 
DIRECT EXAMINATION 

BY MR. DAVIS: 

Q. Dr. Gitter, will you state your full name for the record? 
A. Dr. Richard Gitter, G-i-t-t-e-r. 

Q. Where is your office located, Doctor? A. 656 East 
Capitol Street. 

Q. Doctor, will you tell us briefly from what school and in 


what year you received your M.D. degree? A. In 1927 at the Uni- 


versity of Vienna, in Austria. 

Q. And how long have you been in the private practice of 
medicine in this city? A. Since 1946. 

Q. And are you engaged in general practice? A. Yes, sir. 

Q. Or do you specialize? A. No. General practice. 

Q. Dr. Gitter, did you have occasion in 1958 to treat one 
Jerry W. Canterbury, the gentlemen seated at my right here? A. Yes, 
sir. 

Q. Will you tell us when he first became your patient? A. I 
saw him the first time on August 28, 1958. 

Q. Where was that, at your office? A. At my office, yes. 

Q. What complaint did he make at that time, necessitating a 
professional visit to you? A. He had bronchitis. 

Q. Bronchitis. A. Right. 

Q. Did you prescribe any course of treatment or medication 
for that condition? A. Yes, sir. 

Q. What did you prescribe? A. He got an injection of peni- 
cillin and also some medication. 

Q. When did you next see him after that August date in 1958? 
A. October 21, 1958. 

Q. For what condition or complaint did he seek your assist- 
ance at that time? | A. He claimed at that time that he had lost 
weight in the last few months. 
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Q. Did you physically examine him on that occasion? 
A. Yes, sir. : 

Q. What were the results of your physical examination ? 
A. They were all negative. 

Q. All negative. A. Yes. 


Q. Doctor, as a result of that claim of weight = did you 


prescribe any hospitalization? A. Yes, sir. 
Q. Pursuant to that where was he hospitalized? A. At 
the Casualty Hospital. | 
Q. The medical record librarian of Casualty Hospital has 
just identified Plaintiff's Exhibit 18 as the official records of Jerry 
W. Canterbury from October 24, 1958, to October 27, 1958. This 
shows that you were the attending physician. Is that right? A. Right. 
Right, sir. ! 
Q. Iwill show you, Doctor, a signature at the bottom of this 
summary sheet. Is that your signature? A. Yes, sir. 
2. Under date of 10/27/58? A. Right. 
Q. The date of his discharge? A. Right. | 
Q. And above that is some longhand writing. : that also 


your writing? A. Yes, sir. 

Q. Will you read what you have inserted under the heading of 
provisional diagnosis to be completed within twenty-four hours of ad- 
mission? A. "Unexplained loss of weight." : 

Q. What was vour final diagnosis upon your discharge? 
A. Neurosis. 

Q. Did you have any secondary diagnosis or complication? 


A. No. | 


Q. Any operation? A. None. 

Q. Referring you to the second yellow page under the heading 
Physical Examination, have you also made a notation in pone own hand- 

writing there, Doctor? <A. Yes, sir. 

Q. Will you read ‘that into the record? A. = 27th of 
October, 1958; 
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"All laboratory tests are normal. There is tremor 
of eyelids on Rhomberg test. Missing pharangeal reflexes. 
History points to existing neurosis. Discharge with Equanil 
200 milligram, QI.D." 
That means four times a day. 
i "And Tropide, 2 drams, twice a day. 
Richard Gitter." 
Q. Whatis Equanil, Doctor? A. Thatis a sedative. 
Q. Doctor, you prescribed Equanil to be taken what, four 
times a day? A. Right. 
And you mentioned another drug, Tropide? A. Tropide. 
Whatiis the nature of that drug? A. Itis justa tonic. 
Just atonic. In other words, to build him up? A. Right. 
When did you next see him professionally after October 27, 
We saw him on the 4th of November, 1958. 
Was that also at your office? A. Yes, sir. 
. For what condition did he come to you at that time, 
Doctor? A. This was just a follow up after the hospital discharge. 
Q. A follow up from the hospitalization? A. Yes. 
Q. When did you next see him after -- November 4, was it? 
A. Yes. 
Q. When did you next see him after that? A. December 13, 
1958. 
Q. For what condition did he come to you on December 13? 
A. He was just complaining of general weakness and nervousness. 
Q. Did you prescribe any course of treatment or medication 
for him at that time? A. Yes, sir. 
Q. Whatidid you prescribe? A. He got an injection of 
liver and B-12 asia general tonic, and Trilithon. This is alsoa 
sedative, tablets, to be taken twice a day. 


Q. Doctor, did you have occasion to see him after December 13, 
1958? <A. Yes, sir. 
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Q. What was the date? A. I saw him on the 16th of Decem- 
ber and on the 20th of December, the same year. | 
Q. What complaints did he have at that time? A. He just 
came in for injection. He had that liver and B-12. | 
2. What was the last date in December? A. On the 20th of 
December, 1958. | 
Q. Did you see him after December 20th? A. Yes, but not 


for a long time. Not for a long time. 
Q. Not for along time. For the record what was the date 
you next saw him professionally after December 20th, 1958? A. On 
September 10, 1962. | 
Q. Doctor, as a result of any of these complaints from 
August, 1958, through December 20, 1958, following the 
hospitalization, did you refer him to any specialist? A. No, sir. 


* * * * | ok 
| 


Q. Doctor, there is one question I overlooked. 
May I have Exhibit 18 here? 


During this course of hospitalization for these! various tests 


you saw him regularly, didyounot? A. Yes, sir. © 
Q. And during that period did you review the result of the 
physical examination made by Dr. Atomary? A. Yes. 
Q. Irefer you now to the -- incidentally, can you read this 


writing? A. Not very well. | 
Q. Can you read the result of his neurosurgical examination? 
A. "Cranial nerves intact. Deep tendon reflexes physiologically 
normal." | 
MR. DAVIS: That is all, Doctor, Thank you. 
* * * * 
RECROSS EXAMINATION 
BY MR. MURPHY: 
Q. Doctor, did you discuss this hospitalization with Mr. 
Canterbury's mother? A. No. | 
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Q. You did not discuss performing any of these tests with 


Mrs. Canterbury? A. No. 
MR. MURPHY: Ihave no other questions. 
* * * * 
ANDREW KEENE BOWIE, 
DIRECT EXAMINATION 
BY MR. DAVE: ¢ 

Q. Will you state your full name for the record, please? 
A. Andrew Keene Bowie. 

Q. Where is your office located? A. 301 Constitution 
Avenue, N. E. 

Q. Doctor, will you state briefly from what school and in 
what year you received your M.D. degree? A. George Washington 
University, 1926. 

Q. How long have you been in the private practice of medicine 
in this city? A. Since 1926. 

Q. And do you specialize in any phase of medicine or are you 
a general practitioner? A. Ido general surgery as well as general 
medicine. 

Q. General surgery as well as general medicine? A. Yes. 

Q. Dr. Bowie, have you been continuously in practice in this 
city since 1926? A. That is correct. 

Q. Doing general surgery andalso-- A. -- general medi- 
cine. 

Q. -- general medicine. Did you have occasion in January of 
1959 to see a patient by the name of Jerry W. Canterbury? A. Ihave 
no recollection of it, but I did find a little ticket after I was called, 
which indicates that I did see him, yes. 

Q. Will you refer to such record as you have and give us the 
exact dates that you saw him? A. I saw him in the office on Janu- 
ary 6, 1959. 

Q. At that time what was his then present complaint? A. The 
only thing that this record shows is that he was complaining of his neck. 
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Q. Paininthe neck? A. That's all. 

Q. At that time did you make a physical examination of him? 
A. Ipresume I did. This doesn't show anything, except he complained 
of a pain in the neck and I prescribed something for him and, as far as 
I know, that's the only time I ever saw him. 

Q. Do the records before you show you took B weight? 

A. Yes, I took his weight. | 

Q. What was his weight? A. His weight was 157 pounds. 

Q. Did you also take his blood pressure ? A. His blood 
pressure was 120 over 80. | 

Q. You say that after making what you think you usually do, 

a physical examination, and making the recordation of these 
specific facts, what course of treatment did you prescribe? A. This 
shows that I prescribed a tabled called Sigmagen, which is a tablet for 
relaxation and pain. i 

Q. Would you spell that for the reporter ? A. S-i-g-m-a-g-e-n, 
Sigmagen. | 

Q. Did you ever see the patient other than that one occasion ? 
A. As far as I know, I never did. | 

Q. Did you refer him to any other physician for treatment of 


any kind? A. J have no recollection at all. 

Q. Doctor, I believe you said you do general surgery. A. I 
do general surgery, yes. | 

Q. Do you invade the field of the neurosurgeon ? A. No, I 
do not. | 

Q. Such general surgery as you do do, will you give us a brief 
example of the type of surgery youdo? A. Well, we call it general 
surgery, which means just the ordinary surgery, such as gall bladders, 
hernias, appendicitises, thyroids, that type of a but no neuro- 


surgery at all. 


Q. No neurosurgery. 
MR. DAVIS: I think that is all, Doctor. 
MR. MURPHY: I have no questions. 
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MR. LASKEY: No questions. 

MR. DAVIS: One other question I overlooked, if your Honor 
please. 

Q. Doctor, referring back now to 1959, you say you were 
continuously in the city. When you would do surgery in the nature of 
an appendectomy, I think you said a thyroidectomy also, -- A. Yes. 

Q. -- was it in accord with good standard medical practice 
in the District of Columbia in 1959 to do that type of minor surgery, 
as you called it -- 

MR. LASKEY: Iobject, your Honor. There is no minor 
surgery involved here. 

MR. DAVIS: I will eliminate the word "minor." 

Q. Was it in accord with good practice in the District of 
Columbia in 1959 to do the type of surgery you did do, such as you have 
just described, ‘without a written consent of the patient? 

MR. LASKEY: I object, if the Court please. 

THE COURT: Objection sustained. 

MR. DAVIS: May I have the basis of the objection for the 
record, if your Honor please? 

THE COURT: I have sustained the objection. 

BY MR. DAVIs: 

Q. Would you in your own practice as a D. C. practitioner -- 

MR. LASKEY: Your Honor, I object to the further interroga- 
tion of this witness. 

Mr. Davis called this witness, he concluded his direct exami- 
nation, and this is a major field involved in this case. He decided to 


lay a trap and when we asked the doctor no questions, since he had not 


given anything material, he now seeks to inject -- 

THE COURT: You said one question, counsel. You have 
already asked two or three. 

MR. DAVIS: If your Honor please, may I state for the record 
that I resent the statement of counsel that I did this as a trap. I stated 
it was a matter I had overlooked. 
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THE COURT: Justa minute, just a minute. : 

The jury is admonished that regardless of what lawyer makes 
a statement, unless it is by way of stipulation of fact, that what any 

lawyer says is not evidence in the case. 

What I said was that you said you had one question that you 
overlooked, and you said you would like to ask one more question after 
they had passed cross examination upon what you had already asked. 
BY MR. DAVIS: | 

Q. Dr. Bowie, in connection with such surgery as you did do 
in 1959, did you ever operate on a minor, that is, a patient under 
twenty-one years of age? | 

MR. LASKEY: I object again, your Honor. 

THE COURT: Sustained. 

BY MR. DAVIS: | 

Q. Doctor, what was the practice in the District of Columbia 
in 1959 with reference to doing surgery of any kind of a minor, a per- 
son under twenty-one years of age? | 

MR. LASKEY: I object. 


THE COURT: It will be sustained. 


MR. DAVIS: If your Honor please, how else can J prove it 


except through the medical profession? 
THE COURT: We have already discussed this proposition, 
counsel, and I have told you what my ruling is. | 
MR. DAVIS: Very well. 
J have no further questions. 
MR. MURPHY: No questions. 
MR. LASKEY: No questions. 


* * * 
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HAMILTON P. DORMAN 
DIRECT EXAMINATION 
BY MR. DAVIS: 
Q. Doctor, would you state your full name for the Court and 
jury, please? A. Hamilton P. Dorman. : 
Q. Where is your office located? A. 1302 18th Street, 
N. W. | 
@. Doctor, will you tell us briefly from what school and in 
what year you received your M.D. degree? A. University of Mary- 
land, 1943. | 
Q. Doctor, thereafter where did you intern? A. In Mercy, 
Hospital, Pittsburgh. | 
Q. And how long did that internship last? A.) A year. 
Q. After that did you do any residency in any were phase 
of medicine? A. Yes, in urology. 
Q. Inurology? A. Urology. 
Q. U-r-o-l-o-g-y? A. That is correct. 
Q. Where did you do that residency? A. St. Vincent's 
Hospital, Erie, Pennsylvania. 


Q. How long was that residency? A. Three years. 

Q. When did you commence the private practice of medicine 
in the District of Columbia? A. 1950. 

Q. Have you been continuously in practice since 1950? 
A. Yes, sir. 

Q. With whom are you associated in the practice of urology ? 
A. My father and my brother. i 

Q. Doctor, would you state briefly to the Court and jury what 
is meant by urology? A. Well, it is the practice related to the kidney, 
bladder, prostate, urethra. : 

Q. You might say the genital-urinary saa ? A. Genital- 
urinary system, yes. 
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Q. Doctor, did you have occasion to be called in in consulta- 
tion by Dr. William Thornton Spence to examine one Jerry W. Canterbury 
on or about April 6th, 1959? A. Yes, sir. 

Q. For your information I will state that the hospital records 
are in evidence. 

Would you refer to page 71? I think the pages are in the 
lower right-hand corner in pencil. A. Yes, I have it. 

Q. That entire page is in your longhand writing, is it not, 
Doctor? <A. Yes. 

Q. Would you read into the record, Doctor, what you inserted 
as the result of your consultation? A. Do you want me to read it? 

Q. The entire page. A. This is dated April 6, 1959: 

"This 19 year old white male seen at request of 

Dr. W. Spence. History of intrascapular pain radiating to 

right neck with secondary weakness for past one and one half 

months before admission was noted. 

_ "Laminectomy done February 10 following myelo- 
gram which showed filling defect at T4. 

"On February 11 patient catheterized because of 
distended bladder. 1200 cc of urine obtained. Catheter has 
been in place, removed and reinserted many times since. 
Patient still carries large residual and wets bed (incontinent, 
probably overflow) when catheter is out. 

"Catheter in place at the moment and draining well. 
Rectal reveals a prostate normal in size, shape and consistency. 

"Impression: Neurogenic bladder secondary to edema 
of cord. 

"Advised cysto and cystometric studies. 

"On April 7, 1959, cysto cancelled, operative 
permit not signed. 


"April 10, cystometric study confirms neurogenic 


bladder impression. Will continue with Foley catheter, leave 
clamp for two hours and release. 
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"April 13, cysto and removal of bladder stones 
today, residual urine now 175 cc." That is the end of the 


notation on this page. | 

@. Ididn't hear the last. A. That is the end of this page. 

Q. The end of the page. Doctor, referring back to the 
statement in the middle of the second paragraph, "Catheter has been 
in place, removed and reinserted many times since, " [assume you 
are referring to since the laminectomy, is that right? | A. Yes. 
This information was taken directly from the chart. I was not the one 
involved in this particular -- 

Q. Doctor, you also read that on April 7 the cysto was can- 
celled because an operative permit was not signed. A. Yes. 

Q. Is that correct? A. Yes. | 

Q. Doctor, will you tell the jury what you mean by a cysto. 

A. Cysto? : 

Q. Yes. A. This is an examination that is done with an 


instrument that gives us visualization of the bladder and its contents. 


Q. Itis not an operation, you do no cutting? A. Itis an 


examination, that is correct. | 


Q. Anexamination? A. Yes, sir. 
Q. With a diagnostic aid known as a cystograph, is it? 
A. No. 

Q. What is the instrument you use? A. Sync. 

Q. Cystoscope. Do you consider that a surgical procedure in 
medical practice? A. It is an examination similar to a broncho- 
scopy where, you know, you insert an instrument into an orifice of 
the body, and it is done usually under an anesthetic, and this is what 
makes it -- I suppose you would classify it as a surgical procedure 
simply on the basis that it requires at least -- it doesn't always require 
an anesthesia, but it is sometimes done under an anesthesia. 

Q. Was it good medical practice in the District of Columbia 
in 1959, after you examined this boy and found he was a minor under 
twenty-one, to secure a written consent from his parent or guardian? 
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MR. MURPHY: If your Honor please, I think now we are 
getting into an area where the law has spoken as to what the practice 
is. There is a case in this jurisdiction that says what kind of consent 
you need to have from a minor. [| think the doctor basically is being 
asked to give a legal conclusion. 

THE COURT: Speak more loudly, Mr. Murphy. 

MR. MURPHY: Iam sorry, your Honor. 

THE COURT: There is a fan back here that dulls my hearing. 

MR. MURPHY: I think the doctor is basically being asked to 
give what is really a legal conclusion in this situation. 

THE COURT: May I have the question? 

(Question read. ) 

THE COURT: I will sustain the objection. 
BY MR. DAVIS: 

Q. Atany rate, when you found that the operative permit 

was not signed you cancelled that cysto, did you not? A. I 
cancelled it because I didn't have permission. 

Q. From whom? A. From the responsible person. 

Q. In regard to this patient, who was the responsible per- 
son? A. Well, Iwas -- it was my feeling that this was a parent. 

Q. And did you insist upon getting the permission from the 
responsible person? A. Yes. 

Q. Will you turn to the rear of the hospital record before 
you and tell us how you got the permission from the responsible per- 
son? I think you will find it on page 261, Doctor. A. On page 261 
there is a Western Union telegram. 

Q. From whom? A. From Martha Canterbury. 

Q. And will you read that telegram into evidence, Doctor? 

THE COURT: Justa moment. Hasn't that been read into 
evidence already ? 

MR. LASKEY: Yes, your Honor. 

THE COURT: Once is enough. 
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MR. DAVIS: I will withdraw the question. 

Q. Pursuant to that telegram you then did reschedule the 
cystometric study for April 10, did you not? A. Yes. 

Q. Where did you get the information from at the time you 
rendered this consultative report, that the catheter had been in place, 
removed and reinserted many times since the laminectomy ? 

MR. MURPHY: If your Honor please, the report does not 
say since the laminectomy. : 

THE COURT: All right. The objection to the question is 
sustained. | 
BY MR. DAVIS: | i 

Q. Referring, Doctor, to your consultative report again, 
directing your attention to the middle of the second paragraph where 
you recorded what I have just read, ending with the word "since, "' 


what were you referring to when you said "since"? A. On the 11th 
of February 11th it says: ''The patient was catheterized, " and then 
my sentence goes on to say that it had been removed and reinserted 
many times since. That would indicate, | think, from the 11th of 
February that it had been taken in and out several times. 
THE COURT: Since the first time he was catheterized, is 


that what you meant? - | 

THE WITNESS: That is correct. | 
BY MR. DAVIS: : 

Q. Of course, that was on the 11th and this laminectomy was 
done the day before, on the 10th, is that correct? A. Ihave to rely 
on the chart for that. I wasn't -- oun 

Q. Will you refer to the first -- A. I certainly take your 
word for that. | 

Q. The first line of your second paragraph. A. Laminectomy 
done on February 10th. I got this from the chart, yes. 

Q. Doctor, will you refer to the page of the record showing 


the result of the cystometric study on April 10th? A. Do you have 
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the page for that? I have not had an opportunity to go over this chart. 
Do you happen to have the page number handy ? 


* * * * * 
Q. * * * Doctor, will you refer to page 72 of the hospital records? 
A. Yes, I have it here. 


x* * * * * 


Q. What was the nature of that operation? A. This was the 
cystoscopy, with removal of the bladder calculus, calculi. 

Q. Doctor, you refer to that as a pre-operative diagnosis, 
neurogenic bladder, do you not? A. Yes. 

Q. Your post-operative diagnosis was: "Same, with bladder 
calculi?" A. Yes. 


Q. Calculi means a stone in the bladder, does it not? 
A. Yes. It means more than one. 

Q. Was that procedure done under a local or a general anes- 
thesia. A. This was done under an anesthesia, general anes- 
thesia. 

Q.. Consisting of what? A. Pentothol and nitrous oxide. 

Q. Doctor, will you read into the record the exact nature of 
that procedure performed by you? A. Do you want me to read 
this report? Is that what you want me to do? 

Q. Read the report, yes. 

A. "With the patient under satisfactory anes- 
thesia, the #21 Brown-Beurger cystoscope was passed 
without difficulty. Inspection of the bladder showed 
a greatly inflamed bladder wall throughout. There 
were numerous grayish white calculi located on the 
floor of the bladder. These appeared to be calcified 
plaques which might possibly have formed around the 
Foley bag catheter. The largest of these measured 2 
centimeters in diameter. There were no tumors or 
ulcers noted. 
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"The cystoscope was removed and the 

lithotrite was passed and the calculi crushed. The 

pan-endoscope was inserted and the fragments of 


stone were then washed out of the bladder using a 


Toomey syringe. After all these fragments were 
cleaned out, a Foley catheter was inserted and the 
patient returned to the recovery room in good condi- 


tion." | 


Q. Doctor, that operation was performed on April 13, 1959, 
was it not? A. Yes | 

Q. You have mentioned in that dictated procedure Doctor, 
with reference to these calcified plaques or stones, I think your 
exact words are: ''These appear to be calcified plaques which 


might possibly have formed around a Foley bag catheter W 
Will you tell us what you meant by that? | 


A. Just calcified plaques that formed around a foreign 
body. | 


| 
Q. You are referring to the Foley bag catheter ? A. Yes. 


Q. That is something that is inserted into the patient's penis, 
is itnot? A. Yes | 


Q. Did you examine the hospital charts before you did this 


procedure on April 13th? A. Yes. 
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Q. Did you ascertain how long he had had this Foley bag 
catheter inserted into his private up to the time you took the stones 
out? A. Well, I indicated on my original report it had been changed 
several times, taken in and out. 

Q. From February 11. A. Yes, sir. 

Q. Doctor, with reference to this procedure on April 13, 


1959, did you have any written permission from, as you described it, 


a responsible party, this boy's mother? A. Yes, sir. 

Q. Will you refer to the last section of the hospital records, 
the last page, and give us the date of that authority? A. It is the 

telegram you just referred toa moment ago, sir. I think it 
was dated April 9, was it not? 

Q. Right. A. April 9, yes, sir. 

Q. Doctor, did you continue to follow this patient during his 
remaining course in the hospital after the surgery of April 13, 1959, 
to his ultimate discharge on May 17, 1959? A. I saw him inter- 
mittently, yes, sir. 

Q. Did there come a time, Doctor, when he was rehospital- 
ized under your service at Washington Hospital Center in August, 
1959? A. Yes. 

Q. Would you refer to that date, please, the date of admission? 
A. August 26, 1959. 

Q. He was there on that occasion for how many days? A. Well, 
he was discharged -- 

Q. The bottom of the page. A. September 5. About nine 
days, he was in, I would say. 

Q. During that nine-day hospitalization, Doctor did you have 

occasion to perform any further diagnostic or surgical treat- 
ment of this patient? A. He was re-cystoscoped, yes. 

Q. Did you have any permission from the responsible party 
for those studies? 

I think you will find it in the back of the full record. 
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A. Yes, there is a note here that he brought in with him from 
his mother, | 

Q. Loctor, referring to that second hospitalization, would you 
read into the record, under the heading "General History, " the history 
of present illness? It looks like it is page 3, if this is correct. 

A. This is the house staff history. : 

Q. By “house staff':do you mean the.resident house staff at 
Washington Hospital Center, is that correct? A. Yes. It is either 
the intern or resident. I was trying to ascertain, but I euess it really 
doesn't matter. | 

Q. What was the date of that history, Doctor? A. August 26. 

Q. That would be the same date of his admission? A. Yes, 


Q. Will you read that history of present illness into the rec- 


A. "Tast December patient began complaining Of. a 
dull pain located around the first dorsal vertebra. This pain 
remained localized for two weeks and then began to spread 
throughout posterior wall of chest. Patient had no other com- 
plaints aside from the continuous and fastidious dull pain. He 
was operated, patient was operated for suspected disc rupture 
in cervical region. Patient had afterwards a flaccid paralysis 
of legs and noticed he could not respire through left half of 

his chest." 

Q. Inote, Doctor, the words "suspected disc." Would you 
tell us what you mean medically by a flaccid paralysis? What is 
meant by a flaccid paralysis? A. "Flaccid"' means loose. It is in 
contradistinction to spastic. It is a loose muscle, it doesn't respond. 

Q. This page I have is not numbered, but will you read under 
the date August 26th which appears to be a continuation of General 
History, the topline? A. "The patient had no complaints until this 


year." 
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Q. That of course is referring to the year 1959, is it not? 


A. Idon't know, sir. I mean this is not my history. 
Q. What is: the date at the bottom of that page? A. Well, 


August 26, 1959. 
Q. You have an entry under the heading of Progress Notes. 
It looks like this is page 7 of that second admission, the same date, 
August 26, 1959. Are those two entries in your handwriting? A. Yes. 
Q. Would you read those into the record, please? 
A. "August 26. Admission note: This 20 year old white 
male admitted for re-evaluation of bladder condition. 
Last March was hospitalized here because of spinal 
condition necessitating spinal explorations on two 
occasions by Dr. William Spence. 

"Following this patient developed an 
automatic neurogenic bladder. He voids spon- 
taneously every two to three hours. Has control 
if he can be on the spot. Cannot hold back when 
urge hits him. 

"Catheterized by intern, and 200 cc urine 
obtained for a cystometric tomorrow." 

Q. The entry under August 27. 

A. "Patient voided 50 cc. No. 20 Foley inserted and 

150 cc residual obtained. Cystometric done with 
cystoscope tomorrow. Operative permission by 
mother is signed." 

Q. Doctor, I note in the first entry which you dated August 26, 
mention of spinal exploration on two occasions. Is that what is also 
known surgically as alaminectomy? A. This was just put in asa 
laminectomy -- I would imagine it would be -- I don't think that 
would be technically necessarily considered a laminectomy -- just an 


exploration. 
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Q. An exploration, surgically speaking, is simply cutting the 


patient open to see what is there and what is wrong, is that correct? 
A. That is correct. | 

Q. Doctor, in 1959, in February of 1959, was it in accord 
with good medical practice in this city to do a cord decompression or 
laminectomy on a minor patient without the consent of the responsible 
party ? | 

MR. MURPHY: I object, your Honor. 

THE COURT: Objection sustained. 
BY MR. DAVIS: 

Q. After the discharge of the patient on or about September 5, 
1959, did you have occasion to follow him up, so to speak, in your 
office? A. Yes. | 

Q. When did you next see him professionally after he left the 


hospital? A. May I refer to my own records? 
Q. Yes. A. He was discharged on the 5th of September, 
and I saw him on the 14th of September. ) 
Q. What was his physical condition at that time, Doctor ? 
A. Well, it was unchanged principally. I mean I catheterized him 
and did another residual on him and checked his urine and wrote some 
medication, is all. | 
Q. Do your records indicate how he came into your office on 
that occasion? A. No. 
Q. Whether he came by ambulance -- A. Just "Patient was 
in today, '' is the only notation I have. | 
Q. No indication of whether he was using crutches or not? 
A. No. | 
Q. When did you see him after September 14, 1959? A. The 
21st. 
Q. What was his condition on that occasion? A. He seemed 
to be a little better. I was principally checking him for infection in 


the urine, and this seemed to be reducing on the medication we had 


given him. | 
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Q. You were also checking him for urinary retention, were 


younot? A. Yes. 
Q. When did you next see him professionally? A. The 28th. 
Q. What was his condition at that time? A. Much the same. 


There wasn't any marked change. 

Q. Doctor, without going into each one of them, what was 
the date you last saw him professionally? A. The last date I saw 
him was August 27, 1964. 

Q. Iam referring now to 1959, before he left this area. 
A. The last time then was October 12. 

Q. 1959? A. 1959. 

Q. Doctor; I show you what has been identified as Plaintiff's 
Exhibit 17, and ask you if that is your signature ? A. Yes. 

Q. Can you identify what thatis? A. This is a copy of a 
letter I sent to Mrs. Canterbury, who is the mother. 

Q. Under what date? A. May 5, 1961. 

Q. Does that reflect your professional judgment as to the 
condition of your patient at the time you wrote the letter? A. Yes, 
J think that pretty well -- 

MR. DAVIS: If your Honor please, I offer this in evidence. 

MR. MURPHY: No objection. 

THE COURT: Very well. It may be received. 

(Exhibit marked Plaintiff's Exhibit 17 
for identification was received in evidence. ) 

MR. DAVIS: Ladies and gentlemen of the jury, this is a letter 
on the letterhead of Dr. Dorman, dated May 5, 1961, and addressed to 

Mrs. Martha E. Canterbury, Cyclone, West Virginia: 

"Re: Jerry Canterbury. 
"Dear Mrs. Canterbury: 
"Replying to your letter of April 28th, I would like 
to say that Iam sorry to hear Jerry is still having some 
trouble. I removed a stone from his bladder two years ago. 
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However, he still had difficulty emptying his bladder because 
the nerve supply to the bladder had been injured. Sometimes 
this nerve supply goes bad and cannot perform its duty as it 
should. This does not always occur. However, this injury 
to the nerve supply was the result. It is difficult for me to 
say whether he will completely overcome this problem. Only 
time can tell. He should consult a urologist and have this 
checked from time to time. : 

"T hope this information helps to answer some of 

the questions you put to us | 

"Sincerely yours, " : 

(Signed) "Hamilton P. Dorman, M. . wv 

Q. Doctor, going back to 1961, will you give us the date 
following that letter when you next saw Mr. Canterbury professionally ? 
A. March 22, 1963. | 

Q. Where was that? <A. In my office. | 

Q. What was his condition with reference to his urological 
problem at that time? A. At this time he told me that he had been 
having some urgency in urination, is the word I used here. When he 
gets this desire he voids, he may void right away or he is apt to get 
wet. There has been no urinary incontinence as such, except when 
he is unsure in this urgency. So that he would geta desire to urinate, 
and as long as he was able to he did so and had no problem. 

Q. In other words, he had to do so then and there on the 
spot? A. He had to answer right away apparently. This is the 
word he gave me. | 

Q. In addition to the history you have just peed did you 
at that time examine him physically? <A. I went over him simply on 
the basis of checking his urine, and I did another residual urine on him, 
and I guess that was the extent of our examination at that time. 

Q. At that time did you prescribe any course of treatment or 
any course of medication? A. Yes, I wrote up some medication, 
because J had instrumented him while he was in the office, and I just 
wanted to cover that instrumentation. 
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Q. In other words, the only medication you prescribed was 


to prevent any irritation of the instrumentation, as you said? A. Yes, 


that is right. 

Q. When did you next see him professionally, Doctor, after 
that visit? A. That was March. The next was September 16, and 
this time J catheterized him and only got 60 cc residual, but there was 
a little infection in the urine and I put him on some medication. 

Q. What was the nature of that medication? A. Furadantin. 

Q. Did you see him again in 1963? A. Yes, on September 
30th. He came back) and we just checked his urine at that time. 

Q. Did you'see him after that in 1963? A. No, sir. 

Q. When did you see him in 1964? A. August 27. 

Q. What was his condition at that time? A. Well, he was 
still having some trouble controlling his urine, and he was wearing a 
clamp at that time. 

Q. What kind of a clamp are you referring to, Doctor? 

A. ACunningham clamp. It is a penile clamp. 

Q. Ishow you what has been received in evidence as Plain- 
tiff's Exhibit 16, Doctor, and ask you if this is what you have reference 
to? A. That is a Cunningham clamp. 

Q. So labeled on the box, is it not? A. Yes. 

Q. What was the date in 1964? A. August 27th. 

Q. On that occasion did you examine him professionally ? 

A. Yes, I checked his residual again, and it was 100 cc that day, 

and there was very little infection in the urine this day, but I did put him 
on Neogram again because I had instrumented him, and that was the last 
I saw him. 

Q. That was the last date you saw him professionally? A. Yes. 

Q. From the time you wrote to Mrs. Canterbury on May 5, 
1961, until you last saw him on August 24, 1964, there had been very 
little, if any, change in his condition of incontinence, is that true? 

A. His situation regarding his bladder remained much the same during 
this period of time, yes. 
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Q. Doctor, from the series of examinations, cystoscopic 


studies, which you made of this patient, and as of the time you last 
saw him professionally, do you have any opinion, based upon reason- 
able medical probability, as to whether or not this nerve supply to 
the bladder, which you mentioned in your letter of 1961, has grown 
back? A. Ihaven't had anything to go on other than what J have 
already given you, sir. | 

Q. Do you have any opinion, based upon reasonable medical 
probability, that his condition would ever get any better than it was 
when you last saw him? A. You are referring to his bladder ? 

Q. Yes. A. As far as Iknow, his bladder condition was 

very similar at the time I last saw him to what it was earlier. 
But, as Isay, I haven't examined him or seen him since, so I have no 
way to compare what he is now or what he might be in the future. 

* * * * : * 

CROSS EXAMINATION 

BY MR. MURPHY: 


* * * * * 

Q. Going back, Doctor, to your first procedure, to your 
first cystoscopic examination, did you at that time have any conversa- 
tion with Mrs. Canterbury about the operation? A. I don't recall 
actually having any conversation with her, and I don't have it docu- 
mented. , 

Q. You discussed the procedure with Mr. | Canterbury, did 
you not, and asked him to have his mother send you a telegram author- 
izing you to doit? A. Thatiscorrect. = 

Q. So you had no explanation given by yourself to Mrs. 
Canterbury as to what you proposed todo? A. No. At least not as 
I recall. | 

Q. With regard to the operative procedure or the cystoscopic 
examination which was done in August, 1959, had you scheduled that 

before Mr. Canterbury was put into the hospital ? A. This 
is customary, and I assume I did this time. | 
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MR. LASKEY: I have stated my objection and I stand on it for 
the reasons previously stated. i 
THE COURT: The objection to each of the exhibits is sustained. 
MR. MURPHY: If Your Honor please, in order to keep the record 
clear, Mr. Davis is making a general offer, but I understand the offer 


is restricted only as to the hospital. | 


THE COURT: Yes, that is correct. Is it, Mr. POE 

MR. DAVIS: That is correct, yes. 

THE COURT: Objection sustained. 

MR. DAVIS: I re-offer at this time, if Your Honor please, the 
receipts which have been offered in evidence: Exhibit 11, the bill of 
Dr. W. L. Fitzgerald; Exhibit 12, the bill of Dr. David R. Dodge; 
Exhibit 13, the bill of the St. Vincent's Hospital. I think the other 

exhibits are all in evidence. Those were reserved by Your Honor, 


subject to objection. | 


THE COURT: May I see them a moment? 

MR. MURPHY: I think the state of the record, according to my 
notes at this moment, is that at least some of those bills were received 
in evidence, subject to the defense making a motion to strike. 

MR. LASKEY: That is also my recollection, Your Honor. 

MR. DAVIS: If they are already in evidence, then I will withdraw 
the re-offer. 


THE CLERK: That is correct. 

THE COURT: Yes. They all seem to be in that Perea 

MR. DAVIS: All right. I will withdraw the re- -offer. 

With that, if Your Honor please, the plaintiff rests. 

THE COURT: I am going to ask counsel to approach the bench. 


(The following proceedings were had at the bench, 
out of the hearing of the jury.) | 


MR. DAVIS: If Your Honor please, I would like to withdraw my 
statement of resting at this time. Of course, Iam not prophetic, I 
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cannot tell what your Honor is going to rule on the proposed motions, 
but I do have certain rebuttal evidence, if the defense offers any evi- 
dence whatsoever. 
MR. LASKEY: But you have to rest your case in chief first, 
and then you are not foreclosed from rebuttal, if we put on a case. 
MR. DAVIS: I realize that, but since I called the defendant 


doctor as an adverse witness and am not bound by his testimony I do 
not want to be in the position of foreclosing rebuttal, by resting for- 


mally at this time. 

THE COURT: If what you have in mind is impeaching evi- 
dence then it would not be necessary to put it on in your case in chief. 

MR. DAVIS: Very well then. With that understanding -- 

MR. LASKEY: May I state my position, your Honor ? 

THE COURT: In other words, what is it, Mrs. Canterbury? 

MR. DAVIS: And the plaintiff. 

THE COURT: You may state your position, Mr. Laskey. 

MR. LASKEY: My position is that where counsel calls an 
adverse witness subject to the rule he is not bound by the testimony 
and is free to impeach or contradict that testimony. But in the ab- 
sence of his failure to do so as a part of his case in chief the testimony 
of that witness is in evidence and is for consideration by the Court in 
connection with any motion which may be made, it standing uncontra- 
dicted at that point. 

THE COURT: Yes. 

MR. DAVIS: Then before resting I would like to put the re- 
buttal evidence on now. 

THE COURT: All right. Then in that case we won't be 
through much before 12:30 with your case in chief, and Iam just won- 

dering about the jury. In other words, if we are going to take 
at least an hour, in connection with the arguments on the motions, then 
it might be the jury could not be back until about a quarter of 3:00, and 
Iam wondering whether that would be desirable. 
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MR. DAVIS: I might state that my proposed rebuttal by Mrs. 
Canterbury and the plaintiff would be very brief, and we might be able 
to conclude that by 12:30. 


* *. * * : * 

MR. DAVIS: I will proceed then with a short rebuttal. 

THE COURT: Yes. 

(The following syst were had in 
the hearing of the jury:) 

MR. DAVIS: Will you call Mrs. Canterbury, please? She 
is out in the hall. | 

* * * i * 

MARTHA EVELYN CANTERBURY, 
recalled as a witness herein on behalf of the plaintiff, previously duly 
sworn, was examined and testified further as follows: | 
DIRECT EXAMINATION 
BY MR. DAVIS: 

Q. Mrs. Canterbury, after Jerry returned w your home in 
West Virginia in May of 1959 did you have occasion to inspect the scar 
on his spine from this surgery performed by Dr. Spence? A. Yes. 

Q. Did you measure it? <A. Yes, sir. : 

Q. What was the length of the scar? A. Right inches. 

Q. Did Dr. Spence on any occasion prior to February 4th or 
February 10th, 1959, ever ask your consent for a surgical procedure to 
be performed upon your son? A. No, sir. | 

MR. MURPHY: Just a minute. : 


THE COURT: That is ordered stricken for the time being, 
| 


until after the objection is heard. 

The jury is instructed at this point to disregard it. 

MR. MURPHY: If your Honor pleases, this is calling for a 
conclusion. What is properly asked of the witness is, | what was said, 
and then it is for the Court and maybe for the jury to determine 
whether that amounts to a consent. | 
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THE COURT: Iwill sustain the objection. 
You can ask it in a different form, counsel. 
BY MR. DAVIS: 
Q. Did you ever give a telephonic consent to Dr. Spence -- 
MR. MURPHY: If your Honor please, -- 
BY MR. DAVIS: 

2. -- prior to any surgery? A. No. 

MR. MURPHY: Just a minute. 

THE COURT: Mrs. Canterbury, you are suppoed to wait until 
counsel makes his objection. 

THE WITNESS: I'm sorry. 

THE COURT: The jury is instructed to disregard the answer, 
as if it had never been made. 

The objection will be sustained. 

MR. DAVIS: If your Honor please, I offer this for rebuttal, 
because the doctor said she gave a telephonic consent. Now she either 
did or she didn't. 

THE COURT: Perhaps you should have asked him exactly 
what was said. But what counsel is talking about is that consent is a 
conclusionary type of word. In other words, you can ask, "Did you 
in substance ever tell him it was all right with you for him to operate 
on Jerry?" 

MR. DAVIS: All right. 

MR. MURPHY: With all due respect, your Honor, I would 
object to that question as leading. I think counsel ought to ask what 
was said. This is his witness. 

THE COURT: Well in the jurisdiction from which I come that 


is a proper way to ask a question which has to do with impeachment. I 
don't know what the rule is here. I did have some lawyers 


Say that that was not the way it was done here. 
MR. DAVIS: I will accept your Honor's question and phrase 
it that way. 
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THE COURT: Iwill permit-the question in the form that I 


put it. , 


MR. DAVIS: May Ihave the reporter read it? 
THE COURT: Yes. | 
THE REPORTER: Q. "Did you in substance ever tell him it 
was all right with you for him to operate on Jerry 2" | 
THE COURT: I referred to Mrs. Canterbury in the third 
person, rather than in the second person. So the question should be 
rephrased. I think the way he read it, it was whether she in substance 
or in effect tell him. | 
BY MR. DAVIS: | 
Q. Did you in substance in any telephone conversation with 
Dr. Spence tell him it was all right with you as Jerry's parent to go 


ahead and perform a laminectomy? A. No, sir, I did not. 
Q. Mrs. Canterbury, you told us that you did come to 
Washington on the morning, or that you got here, rather, on the 
morning of February 11? A. Right. : 


Q. On the early morning of February 12, between 1:00 and 2:00 
A.M. on February 12, did you have a conversation then with Dr. 


Spence -- A. Yes, sir. | 

2. -- in the hospital? Where did that take place? A. In 
the hall on the fourth floor, E ward. i 

Q. State to the Court and jury exactly what was said by Dr. 
Spence to you on that occasion? A. He said whether Jerry would 
ever take another step or not he didn't know and, hell, he would rather 
be dead than be paralyzed. That's when I told him what the intern had 
told me. . : 

MR. LASKEY: I object to that. what the intern said was 
excluded, and J move to strike that. | 

THE COURT: Just a minute. She is testifying as to a con- 


versation she had with the defendant. 
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MR. LASKEY: Yes, your Honor, but she then said, "and that 
is what the intern told me," and your Honor excluded it. 

THE COURT: No, I don't believe that is what she said. 

Would you read the last part of the answer ? 

(Record read. ) 

MR. LASKEY: I withdraw it. 

THE COURT: That is what I thought. 

MR. LASKEY: I have difficulty hearing sometimes, your 
Honor. 

BY MR. DAVIS: 

Q. When you told him what the intern had told you, without 
telling us what the intern told you, what was Dr. Spence's response ? 
A. He said, "To hell with that intern, he didn't know what he was 
talking about." 

* * * 

CROSS EXAMINATION 
BY MR. MURPHY: 

Q. Mrs. Canterbury, you had a telephone conversation with 
Dr. Spence, did younot? A. Yes. 

Q. Before the operation on the 10th? A. Right. 

Q. Dr. Spence told you he was going to perform an operation 
called a laminectomy? A. He didn't tell me where the operation 
was going to take place. 

Q. He told you that he thought your son hada possible rup- 
tured disc? A. Right, he did. 

Q. You discussed this matter on the telephone? A. Yes. 

Q. And you knew that an operation was scheduled? A. Yes. 

Q. And that he had called you to discuss it? A. He didn't 
call me. I called him. 

. That you had been asked to call him then. Excuse me. 
To discuss the operation. A. I didn't know what for. 


Q. That is what you were discussing when you were talking 


to Dr. Spence, wasn'tit? A. Yes. 
* * * 


259 


REDIRECT EXAMINATION | 


BY MR. DAVIS: 
Q. On that point, Mrs. Canterbury, prior to the start of 


this trial last week did you in my office measure the scar at my sug- 
gestion andin my presence? A. Right. | 

Q. What does it measure now? A. Eight inches. 

MR. DAVIS: Still eight inches. That is all. 


* * * * Ek 


JERRY W. CANTERBURY | 
the plaintiff herein, recalled as a witness on his own behalf, pre- 
viously duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION | 
BY MR. DAVIS: | 
Q. Mr. Canterbury, prior to February 10, 1959, did Dr. 
Spence ever inform you of the possibility of paralysis resulting from 


this proposed surgery? A. No, sir, he did not. 
Q. If he had what would have been your response ? 
MR. MURPHY: Iobject, if the Court please. : 
THE COURT: Objection sustained. - : 

BY MR. DAVIS: 
q. After this surgery of February 10, 1959, will you state 

to the Court and jury how many spinal taps, or what have been referred 


to as lumbar punctures, Dr. Spence himself did on you personally ? 


A. Idon't have the exact amount, but it was well over ten. 

Q. Well over ten? A. Well over ten. : 

Q. Will you describe briefly to the Court and jury how he 

would perform this spinal lumbar puncture? A. The lumbar 
punctures were done in my room on the fourth floor. | 

Q. Were you in bed or on the floor at the time ? A. Iwas 

in bed at the time, and usually he was assisted by the student nurses 
in performing the lumbar puncture. Lying in bed the patient -- or 
rather I was asked to pull my knees up toward my chin so that the body 
would be ina curved shape. After this -- of course, I couldn't see 
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what was going on behind, but I know that a needle was injected into 


the spine and then Dr. Spence would take his hands, press on the 
jugular veins like this, and I often heard him referring to or stating 


to the student nurses that this was forcing the fluid down. 

Q. That is, to express the spinal fluid downward? A. That 
is correct. 

Q. So it could be withdrawn? A. That is correct. 

Q. Jerry, have you ever seen the residual scar from this 
operation on February 10 on yourself, by mirror or otherwise ? 
A. Yes, Ihave, by mirror. 

Q. Do youknow how longitis? A. Yes, sir. 

Q. Howlongisit? A. It is eight inches. 

Q. Were you examined on Saturday of last week by a neuro- 
surgeon named Hugo V. Rizzoli at the request of the defendants ? 
A. Yes, sir, Iwas. 

Q. Where did that take place? A. At the Physicians Build- 
ing, located on the grounds of the Washington Hospital Center. 

Q. Have you ever been informed of the result of that exami- 
nation? A. No, sir, I have not. 

* * * * 

MR. DAVIS: I have nothing further. 

THE COURT: Plaintiff rests? 

MR. DAVIS: We rest. 


* * * * * 


WASHINGTON, D.C.; WEDNESDAY, APRIL 17, 1968; 1:50 P.M. 


(The following proceedings were had out of the 
presence and hearing of the jury:) 
MR. MURPHY: If your Honor please, the plaintiff having 
rested, at this time I would like to make a motion for a directed ver- 
dict on behalf of Dr. Spence. 
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This action up to this point has been considered in colloquy by 
the Court and counsel as to whether part of it sounds in assault and 
battery and whether part of it of course sounds in negligence, the 
general count, about not having examined the patient sufficiently before- 
hand. i 
With regard to the issue of consent J think that the authorities 
are clear in the District of Columbia that an unauthorized operation 


is abattery. The statute of limitations for such an action in the 


District of Columbia is one year or, if one isa minor when it accrues 
one year after one has reached one's majority. In either case this 
gentleman's claim would be barred. He was a minor at the time, and 
so he had a little more than a year within which to file the action, but 
the action was not filed until, I believe it was, almost four years after 
the occurrence. Therefore, as to the uninformed consent I think we 
are entitled to a directed verdict in this matter, because the 
claim would be barred by the statute of limitations. : 
Parenthetically, I might say that if viewed as a count in 
negligence or an allegation of negligence against the. doctor, there has 
been no testimony in the case that would state that what the doctor ex-- 
plained to the patient about the operation isa negligent explanation ot 
the operation to the patient. Both the boy and the mother state they 
were told what the operation was and why the doctor wanted to perform 
it. I think that on this state of facts there is absolutely no question 
but that a consent was given. In fact, this is the best consent that was 
given to any of these operations. The lady testified that she didn't 


know what would be done in any of the operations but merely gave her 


consent. 

So, therefore, on this state of the evidence the best consent 
which was ever obtained in the treatment of this gentleman was ob- 
tained by Dr. Spence, who took the time and the effort to have a per- 
sonal talk with both the boy and the mother, therefore giving the 
opportunity to discuss the matter and to obviate any difficulty in 


language in explaining medical procedure to a lay man. 
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With regard to the allegations of negligence as to Dr. Spence, 
as to what examinations should have been made prior to the laminec- 
tomy, whether the doctor had sufficient diagnostic tests performed 
prior to the laminectomy, the only testimony in the case offered by 
the plaintiff is Dr. Spence's testimony, and he said that there was 
Sufficient, clearly sufficient, evidence in this case upon which he 
should have gone forward with the laminectomy. There was the history 
of the Symptoms which had been looked at by two general practitioners, 
the referral to him as a Specialist in neurosurgery, a neurological 
examination in the office which did not demonstrate any particular 
neurological deficit, x-rays which were negative for bony pathology 
and the continuing symptoms. Dr. Spence says in this situation your 
next diagnostic step is a myelogram, and if the myelogram indicated 


the filling defect as this one did, the only step you have thereafter is 


to advise a laminectomy, and that is what was dane in this case. 

So, therefore, So far as the assault situation is concerned, 
I don't think there is any question but what this cause of action is an 
action for assault and battery in this jurisdiction. 1 don't think there 
is any question but that it is barred by the statute of limitations. But 

even if that part would be considered negligence and the alle- 
gations about the examinations be considered negligence, no testimony 
has been offered in this case by the plaintiff that anything which Dr.- 
Spence did was outside the accepted standards of practice with rela- 
tionship to his patient, both as to eXplaining what was done and in the 
procedures which were done. ae . 

But there is another step which is fundamental to both causes 
of action, the assault cause of action and the negligence cause of 
action for the diagnostic steps involved, and that is causation. We 
have had testimony from the plaintiff as to what his present condition 
is. The only testimony which has been offered in this courtroom as to 
what caused that present condition was the testimony by Dr. Spence that i 
the swollen condition of his cord, which was viewed on the 10th and 
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which he had prior to that, is in Dr. Spence's opinion the causative 
factor in his present condition. | 

Plaintiff has made no attempt to prove that this present 
condition of the plaintiff arose from anything else but the disease 
from which he was suffering when he went to the physician in the 
first place. There has been talk about a fall out of bed, but there has 
been no attempt to prove anything, that that caused any problem. Of 

course, this would not apply to Dr. Spence in any event. 
There has been not one word of testimony that anything which Dr. 
Spence did or failed to do caused conditions about wba the plaintiff 
complains. 

Plaintiff has come in on the bare testimony of, "J have a 
physical disability, I was under the care of a physician, I want the 
jury to be able to speculate that it was the doctor who caused it, be- 
cause when J went to the hospital I could walk." 

Fine. But he went to the hospital because he had a condition. 
The plaintiff must prove what causes his claimed injuries, and he 
has not even attempted to. : 

I know your Honor in chambers stated that you might very 
well consider reserving a ruling on motions and submit the case to 
the jury. There are many arguments why this is not advisable from 
the defense standpoint, all of them I think primarily policy situations. 
Obviously we would take the position that this is a waste of judicial 
time, it is a waste of the parties' money to make them go foward 
with the case, it is a burden on the defendants to require them to 
bring in their experts and pay their experts and of course to pay me 
to proceed on, and J think that there is ample authority that at this 

stage of the case your Honor should take the case away from 


the jury. 
Irefer specifically to the Virginian Railway case where the 

Supreme Court of the United States said that if in.a malpractice case 

the plaintiff has failed to prove either the standard of care or a de- 


parture therefrom that the judge is right in taking the case away from 
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the jury. But I think in this case there is another consideration which 
should enter into your Honor's mind in deciding whether to withhold 
ruling until after a jury verdict. 

We have in this case a claim of somewhat unusual and dramatic 
injuries. I don't think it is a secret to any of us that it is hard to say 
what a jury will do with this kind of injury in the way of amount. I 
don't think there is any question but that if the jury brings in a sub- 
stantial amount in this case that Dr. Spence will be faced with a lot of 
adverse publicity which will not be remedied by your Honor then grant- 
ing a judgment n.o. v. two or three weeks thereafter. If substantial 
damages are brought in in this case I have absolutely no doubt in my 
mind that this will be in the newspapers in a very prominent position 
and that the injury done to Dr. Spence cannot be undone thereafter. 

I think at this stage in the case the plaintiff has failed to 
prove a case and in justice to Dr. Spence I think that at this time he 
should have a verdict and not be made to run the risk of a jury verdict. 

Thank you. 

MR. LASKEY: If the Court please, at this time I move the 
Court for the direction of a verdict in favor of the defendant Washing- 
ton Hospital Center and against the plaintiff. I ground the motion upon 
both aspects of the plaintiff's failure to carry his burden of proof, 
that is, as to the issue of negligence and the issue of causation, either 
of which failure is fatal to his case. 

* * * * > 

I submit that on the basis of the plaintiff's case as to negli- 
gence, initial negligence, the evidence if any is so thin that it would 
be dangerous to permit the jury to consider it. 

I turn to the issue of causation, and the evidence is not only 
thin, it is directly against the plaintiff. The only evidence with respect 
to causation in the case at all is that given by Dr. Spence. The plain- 
tiff has not undertaken to contradict or to impeach Dr. Spence with 
regard to that aspect of the negligence count. Counsel stayed away 
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from it. He had doctors here, he did not go into it with them. He 
has absolutely no evidence of any causal connection between the 
plaintiff's present condition and the condition which existed subsequent 
to this operation and for which he seeks recovery, that anything done 
either by Dr. Spence or the hospital contributed to it one iota. 


* * * * 1 Napk 
| 


MR. MURPHY: If your Honor please, I would leave answer 
on the causation problem to Mr. Laskey, so that we do not repeat one 
another. But I would hope that I made myself clearer to your Honor 
than apparently I made myself to Mr. Davis. I certainly did not argue 

to your Honor that your Honor ought to grant a directed ver- 
dict for Dr. Spence because if he were negligent this would result in 
adverse publicity. Obviously, if the doctor were liable, were negli- 
gent, it doesn't make any difference about any adverse publicity. 

The only reason I make this point, your Honor, is that if your Honor 
is convinced that there has been a failure of proof in this case and that 
a judgment n.o.v. should be entered after a jury verdict, then I would 
respectfully request your Honor not to follow that practice in this 
particular case because of the unusual risk to the defendant personally 
of this adverse publicity. I make this point only if your Honor is con- 
vinced, as J think your Honor ought to be convinced, that there has 
been an utter failure of proof in this case both as to negligence and as 
to causation of any injury about which this man complains of. 


* * * * | * 


MR. LASKEY: I think the most effective argument I can 


make on the issue of causation, if the Court please, is to point to 

Mr.’ Davis' utter failure to answer your Honor's question as to what 
is the evidence as to the effect of the actions of the hospital's nurses 
on this man. He went into the results, the unfavorable results, and 
ignored the question itself which asked him to point out, what evi- 
dence did he produce? He argues that he is not bound by Dr. Spence's 


266 


testimony, which is the only witness who even touched upon causa- 
tion. He said he is not bound by that. He called him under the rule. 
The rule is quite specific. It says that a person is not bound by it and 
he may contradict and impeach him. It goes on to say that the other 
parties to the action may also cross examine. The rule con- 
templates that it is to be evidence when it is uncontradicted and unim- 
peached, as this evidence is of Dr. Spence with regard to causation. It 
is evidence in the case, and it is evidence which Says that the condition 
which the plaintiff has today resulted from the condition he had before 
the scalpel was placed on the skin for the first operation, and that is 
the evidence as to,causation. It is evidence in this case. But take it 
out. Then what have we got? We have a great big zero, and Mr. Davis . 
has not been able to put anything of substance there. The courts have 
Said, "Substantial evidence, something reasonable men can take hold 
of and consider and can apply instructions to.'’ Here you have nothing 
if we take out Dr. Spence's evidence. With it we have got the defendant 


carrying the burden of proof, and there is at this stage nothing. 


Mr. Davis' argument also ignores the statement of the Court 
in Quick v. Thurston to the effect that due to the great variety of infec- 
tions and complications, which despite all precautions and skills some- 
times follow accepted and standard medical treatment, courts reject 
the notion that because infection follows the treatment an inference of 
negligence is to be made. 

We are not dealing with infection here, but the condition can 
be comparable, and that is all we have in the case, is that the plain- 
tiffs condition is one of partial paralysis, loss of bladder and bowel 
function, and with no expert testimony to connect hospital action or 
the doctor's actions to that condition. 

THE COURT: What about his claim that the fall had a loosen- 
ing effect on the sutures? 
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MR. LASKEY: There is no evidence to support that claim. 
Dr. Spence didn't say that they had anything to do with it. That is my 
only answer to that, if the Court please, other than to comment fur- 
ther that because there is no evidence there is the very danger, the 
jury is permitted to consider iat all, but they are not given anything 
in order to enable them to relate that fall. Obviously, there was 
something wrong with this man when he went to the hospital. He had 
symptoms, he had pain, he had had a significant weight loss. General 
practitioners and general surgeons had been unable to deal with this 
situation, as had the Health Clinic. There were symptoms throughout 
the testimony in this case which pre-existed the surgery and pre- 
existed the fall. There were symptoms which, in the opinion of the 
doctor and in his testimony, again uncontradicted and ‘unimpeached, 

which made, one, the myelogram essential and to be done 
quickly, and when the myelogram was performed a condition of disease, 
a pathological condition, was disclosed, and when he opened the back a 
pre-existing serious pathological condition was disclosed, which the 
doctor said was in itself sufficient to produce the conditions present 


here today, and that is the state of the evidence with respect to that. 
| 


* * * * | = 
WASHINGTON, D.C.; THURSDAY, APRIL 18, 1968; 10:00 A. M. 


(The following proceedings were had 
out of the presence and hearing of the 
jury.) | 
THE COURT: Mr. Murphy, are you familiar! with the case of 
Rodis v. Johnston? | 
MR. MURPHY: Yes, sir. 
THE COURT: I just read it. 
What about the effect of the plaintiff's testimony that Dr. 
Spence told him that this operation was no more serious than an every 
day operation, in the light of the ruling of the Court of Appeals in that 
Rodis v. Johnston case ? | 
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On a warranty it is a three-year statute, isn't it? 
MR. MURPHY: If your Honor please, this case is not 
pitched in warranty. There has been no attempt made in this case 


to prove that there was a warranty. 

THE COURT: I thought somebody said yesterday that it 
didn't matter how you pitched it, that it was the facts that counted. 

MR. MURPHY: That is correct, your Honor. 

In order to have a warranty you must have consideration for 

the warranty. There has been no testimony or attempt to 
prove -- 

* * * * * 

But beyond that what the plaintiff has said in this case and 

what they have alleged and what they have tried to prove is 
that this would vitiate the consent. If you don't have the proper infor- 
mation in order to make a proper consent then you have an assault and 
battery. 

THE COURT: Yes, I understand that. But they do say, at 
page 3 of the pre-trial order, as to Dr. Spence that he falsely repre- 
sented to him ard /his mother that the surgical procedures which were 
undertaken involved no more risk than a laminectomy. 

MR. MURPHY: But lastly, your Honor, and most funda- 
mentally of all as to both defendants, and the issue upon which there 
can be no doubt in this case, there has been no proof that any damage 
flowed from any of the allegations. 

Suppose they had properly tried to prove a warranty. They 
have not proved a breach of the warranty. There has been absolutely 
no attempt to prove that any damages flowed from the operation. The 
only testimony is that medical opinion is that some good flowed from 
it. No matter what theory of liability which the plaintiff might try to 
establish in this case, they have failed on the other part of their 
obligation, and that is to prove causation. 


* * * 
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COURT'S RULING 
THE COURT: In making the decision which I am about to 
announce I first want to say that I have nothing but sympathy for the 
present situation of the plaintiff, and Iam also mindful of the fact that 
very possibly at least one member of the Court of Appeals for this 
circuit has indicated his position that the doctrine of res: ipsa loquitur 
may apply in many cases where other members of the Court do not 


agree. Iam also mindful of the fact that the question of the applica- 
bility of the statute of limitations has not actually been raised i in any 

case in this circuit. Nevertheless, I feel that under the 
existing law as announced by the decisions of this circuit the motions 
for directed verdict must in each instance be granted. : 

I do not feel that the Sentiles case is applicable to this case 
so that the jury could be given the decision as to whether or not 
negligence of the defendant doctor caused the injury. There is no 
evidence in the record to demonstrate that the negligence of the de- 
fendant doctor did cause the injury. It is not something in this Court's 
opinion upon which the jury may speculate. So it would seem to me 
that the Sentilles case was a far different case because of the presence 
of medical testimony therein. The only medical evidence is that the 
condition of the plaintiff is due to his pre-existent canto rather 


than the surgery. 
As far as the hospital is concerned, there is ng eompeiere 
evidence to show that the fall resulted in any injury causing damage 
to the plaintiff. | 
Therefore, the motions for directed verdict are pigreniee 


* * * * 
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[ Filed April 1968] 


NOTICE OF APPEAL 

Notice is hereby given this 19th day of April, 1968, that 
Jerry W. Canterbury, plaintiff in the above action, hereby appeals 
to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 18th day of April, 1968 
in favor of bothiabove defendants against said plaintiff; said judgment 
having been upon a directed verdict for both said defendants at the 
close of the plaintiff's case. 

/s/ Earl H. Davis, 


Attorney for Plaintiff, 
810 18th Street, N. W. 
Washington, D. C. 20006 
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IN THE | 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,099 


JERRY W. CANTERBURY, 
Appellant | 
v. 


WILLIAM THORTON SPENCE, M.D. 
and | 
THE WASHINGTON HOSPITAL CENTER, 
A Body Corporate, 
Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE, | 
WILLIAM THORTON SPENCE, M.D. | 


ISSUES PRESENTED 


Whether a plaintiff can convert an unauthorized touching from 
an assault and battery to a negligent act by so labeling his complaint 


and thereby effectively repeal the Statute of Limitations for ‘assault 
and battery. | 
Whether a plaintiff in a medical malpractice case should have 
his case submitted to a jury when the plaintiff's evidence is that the 
defendant adhered to the standards of practice for the defendant’s 
specialty. ! 


Whether a plaintiff, in a medical malpractice case, may have his 
case submitted to a jury when the only evidence he offers establishes 
that his infirmities flow naturally from the disease process for which 
he sought the medical practitioner in the first instance. 


STATEMENT OF THE CASE 


On February 4, 1959, the plaintiff was a young man employed 
as a Clerk in the Federal Bureau of Investigation, in this city. He 
was then nineteen years of age having been born on March 12, 
1939. He had been so employed for approximately one year (Tr. 
151, 152). He rented an apartment with two other young men (Tr. 
247). His father was dead and his nearest relative was his mother 
who lived in Cyclone. West Virginia (Tr. 152). Mrs. Canterbury did 
not have a telephone at her residence and had to be contacted 
through a neighbors telephone (Tr. 175). 


In August 1958, Mr. Canterbury’s previous good health began 
to deteriorate in that he suffered from weight loss and lassitude and 
bronchitis and as a consequence consulted Richard Gitter, M.D., 
who engaged in the general practice of medicine (Tr. 153, 154, 442). 
In October of 1958 between the 24th and 27th, Mr. Canterbury 
was hospitalized by Dr. Gitter for diagnostic tests at the Casualty 
Hospital. Mr. Canterbury agreed to this hospitalization and tests 
and no contact was had with Mrs. Canterbury by either Mr. Canter- 
bury or Dr. Gitter concerning this hospitalization except after the 
fact by Mr. Canterbury (Tr. 296). The provisional diagnosis at 
Casualty Hospital was *‘Unexplained loss of weight” and the final 
diagnosis was neurosis (Tr. 444). Mr. Canterbury saw Dr. Gitter on 
November 4, December 13, 16 and 20 for follow up supportive 
therapy with liver and B-12 infections and Trilithon as a sedative 
(Tr. 447). 


In December, near Christmas time, Mr. Canterbury had an 
onset of severe pain between the shoulder blades (Tr. 156, 2 298). 
According to Mr. Canterbury, he reported this to Dr. Gitter and was 
told he had neuralgia; Dr. Gitter apparently had no recollection or 
note of such a complaint (Tr. 300, 947). Mr. Canterbury also) went 
to the health clinic at the Federal Bureau of Investigation for treat- 
ment of this pain (Tr. 157). At Christmas time Mr. Canterbury 
went to visit his mother in Cyclone and his mother administered 
hot water bottles and massage with Baume Bergue and he saw no 
doctor while visiting his mother (Tr. 158). Upon his return to 
Washington, still suffering the same complaint and with no apparent 
relief from the medications prescribed by Dr. Gitter, Mr. Canterbury 
was advised by friends to consult a Dr. Bowie and as he stated: 
“since I had received no relief from the medication Dr. Gitter had 
given me, then I took it upon my own to see Dr. Bowie” (Tr. 302). 
He saw Dr. Bowie once or twice and then on the recommendation 
of a nurse at the Federal Bureau of Investigation sought out a 
neurosurgeon and ultimately consulted the defendant, Dr. Spence 
(Tr. 303, 304). 


| 
Dr. Spence made a Clinical neurological examination and 

ordered X-rays of the affected area of the spinal column all of which 
were essentially negative except for some straightening of the! ispinal 
column but that this would not explain the history of the severe 
mid-shoulder pain (Tr. 304, 305, 398, 399). Mr. Canterbury did 
not discuss with his mother having the X-rays ordered by Dr. Spence 
(Tr. 305). 


Dr. Spence then told Mr. Canterbury that “if there was trouble 
in the area this was one way that they could definitely fing it, to 
do a myelogram,” (Tr. 305) which involved injecting a dye into the 


spine, the course of which would be followed and that this pro- 


cedure would be done at a hospital (Tr. 306). Mr. Canterbury 
agreed to this test (Tr. 307). 


The myelogram was done at the Washington Hospital Center 
on February 4, 1959, and revealed a constant filling defect in the 
spinal column at the level of the fourth thoracic vertebra. The spinal 
fluid was also examined and aided in eliminating several possible 
diagnoses (Tr. 568, 571). 


Mr. Canterbury was informed that he had this defect and that 
it was possibly a ruptured disc and that it would require an opera- 
tion (Tr. 308). Mr. Canterbury told Dr. Spence he would have to 
contact his mother and the doctor told Mr. Canterbury that he 
would be glad to discuss it with her on the telephone and that it 
would not be necessary for her to come from Cyclone (Tr. 310). 


Mrs. Canterbury called Dr. Spence on February 6 pursuant to 
a message from Mr. Canterbury, and she introduced herself to him 
and stated she had a message to call the doctor and inquired what 
the doctor wanted of her. Dr. Spence informed her that her son 
needed an operation for a possible ruptured disc and that the doctor 
had been informed by her son that she was a widow and financially 
handicapped and it would not be necessary for her to be present 
in Washington. She inquired if the operation was serious and he 
told her not any more than any other operation. Mrs. Canterbury 
was told that the operation was scheduled for the 9th of February 
and she stated she would come if she could make arrangements (Tr. 
342-344). Mrs. Canterbury called Dr. Spence’s office on the 9th 
and was told the operation had been cancelled till the 10th, and on 
the 10th she called again and was told that her son had gone to 
surgery and she left by bus for Washington (Tr. 373). 


The operation by Dr. Spence shceduled for the 9th was can- 
celled because Mr. Canterbury had some abdominal distress and Dr. 


| 
Spence wanted a general surgeon to examine Mr. Canterbury prior 
to the spinal surgery. Dr. Ferguson did consult on the 9th and 
cleared Mr. Canterbury for the spinal surgery on the 10th (Tr. 402, 
403). | 


The surgery which was performed on February 10 was described 
in detail by Dr. Spence at pp. 576—587 of the transcript. The 
doctor found a swollen non-pulsating spinal cord and attempted to 
relieve the pressure on the cord by enlarging the dura at the area of 
swelling. | 


Post operatively, Mr. Canterbury did well until the 12th accord- 
ing to the hospital record and Dr. Spence and until the 11th accord- 
ing to Mrs. Canterbury and her son (Tr. 588—590, 347, 194). Mr. 
Canterbury also stated he had a fall on the 11th and the hospital 
record indicates the 12th; however, as this fall has no bearing on 
Dr. Spence’s case, it will be passed herein (142A). 


Mr. Canterbury did develop paralysis post operatively and a 


further exploratory operation was performed by Dr. Spence and 
sometime thereafter a spinal fluid cyst required another procedure 
but no complaint was made about these procedures. The complete 
paralysis which Mr. Canterbury developed subsided but he was left 
with substantial physical deficits. 


Dr. Spence had consultations with Drs. Rapee, Fulcher and 
Dorman in the fields of internal medicine, neurosurgery and ‘urology 
respectively. Dr. Dorman was the only one of the three called to 
testify and he stated that for his two cystoscopic examinations he 
required, one, a telegram from Mrs. Canterbury and, two, a note 
giving complete authority to do what he thought best, (Tr. 536, 
537) but, in each instance, he only discussed the matter with Mr. 
Canterbury (Tr. 551, 552, 365—371). | 


The only person who testified at the trial about the cause of 
Mr. Canterbury’s physical difficulties prior to and after the surgery 
on February 10, 1959, and who ascribed a cause was Dr. Spence, 
who stated that all of the difficulty was the result of the disease 
process itself and was not caused by any medical treatment either 
by himself or Drs. Gitter and Bowie or by the fall after the opera- 
tion of the 10th (Tr. 609, 610). 


At the close of the plaintiff’s case, this defendant moved for a 
directed verdict on the grounds that the claim for unauthorized 
Operation was barred by the one year statute of limitations: and, 
further, the testimony was clear that there had been verbal consent 
to the treatment, and, that the negligence which was claimed was 
completely unsupported by any testimony: and, lastly, no matter 
what theory the plaintiff might use, he had failed to prove any 
injury. The Court sua sponte raised the theory of warranty during 
argument on the motions but finally granted the motions on all 
grounds urged. 


At the commencement of this trial, counsel were informed that 
the Court would conduct voir dire, and suggestion of questions to 
be asked was solicited by the Court. Plaintiff’s counsel submitted a 
list of questions, some of which were not asked, as the Court sus- 
tained defense objections. 


SUMMARY OF ARGUMENT 


1. The manner of conducting the voir dire is certainly a matter 
classically and properly within the discretion of the trial judge. 


2. The trial court acted within his legitimate discretion in con- 
trolling the presence of witnesses during the taking of testimony 
from other persons. 


3. The exhibits numbered 3, 7, 8 and 9 which were offered 
by the plaintiff were offered only as against the Washington Hospital 
Center and not as to Dr. Spence. 


4. No proper question was presented to either Dr. Bowie or 
Dr. Gitter with regard to the question of informed consent as all 
questions were directed to the form of the consent, i.e. written or 
oral and to the necessity or lack thereof for parental consent, all of 
which present legal not medical issues. No questions were asked as 
to how much of a disclosure should be made to a patient of the 
risks and or techniques involved. : 

5. The trial court was correct in its ruling that a claim of an 
unauthorized touching is a claim of battery and subject to the one 
year statute of limitation. 


law that there was no battery. 


| 
6. The evidence in this case required a holding as a matter of 
| 


7. The plaintiff offered no proof that he was injured as a 
result of any act of Dr. Spence. 


8. The trial court not only did not commit error in directing 
a verdict for Dr. Spence; he would have been guilty of an injustice 


to Dr. Spence had he not done so. 


ARGUMENT 


THE MANNER OF CONDUCTING VOIR DIRE AND THE 
CONTROL OF THE PRESENCE OF WITNESSES DURING 
THE TAKING OF OTHER EVIDENCE ARE MATTERS 
WITHIN THE DISCRETION OF THE TRIAL COURT. 


Mr. Canterbury’s brief cites no authorities for his contention 
that the trial court could not make reasonable rules for the conduct 
of the voir dire and the presence of witnesses during the taking of 
testimony of other witnesses. These matters have long been deter- 
mined as a matter of local court custom and. in fact, in many 
instances vary from judge to judge in the same court. It seems that 
such matters of proceeding are properly within the control of the 
trial court, at least, insofar as they do not clearly prejudice a liti- 
gant, and, here. there is not even such a claim. 


II 


THE EXHIBITS NUMBERED 3, 7, 8 AND 9 WERE 
OFFERED ONLY AS AGAINST THE 
WASHINGTON HOSPITAL CENTER 


On pages 656, 657 of the transcript appears the following 
colloguy: 


MR. DAVIS: If your Honor please. I would like to 
re-offer in evidence at this time, first, Plaintiff's 
Exhibit 3, By-Laws of the defendant hospital, par- 
ticularly the items I indicated yesterday. 

THE COURT: Yes. 


MR. LASKEY: I have stated my objections and we 
have argued them. 


THE COURT: Yes. The objection is sustained. 


MR. DAVIS: For the record, I will formally re-offer, 
if your Honor please, Plaintiff’s Exhibit 8, the Hos- 


pital Safety Manual; Exhibit 7, the Patients’ Hand- 
book of Washington Hospital Center: Plaintiff’s s. 
Exhibit 9, the hospital accreditation references. | 
MR. LASKEY: I have stated my objection and I stand 
on it for the reasons previously stated. 


THE COURT: The objection to each of the exhibits 
is sustained. 


MR. MURPHY: If your Honor please, in order to. 
keep the record clear, Mr. Davis is making a general 
offer, but I understand the offer is restricted only, 


as to the hospital. | 
THE COURT: Yes, that is correct. Is it, Mr. Davis? 
MR. DAVIS: That is correct, yes. : 
THE COURT: Objection sustained. 


Therefore, this point raised by the Appellant has no bearing 
on Dr. Spence. If the Court will indulge the personal ypinion of 
Dr. Spence’s counsel, it appears that the laudable aim of shooting 
for the stars in such materials should not be discouraged by their 
use to establish legal liability for failure to reach the star for which 
one strives when till now the law only required that the striving be 
competent and active by the standards of other institutions compet- 
ing in the field. 


il 


NO PROPER QUESTION WAS PRESENTED TO EITHER 
DR. BOWIE OR DR. GITTER WITH REGARD TO THE 
QUESTION OF INFORMED CONSENT AS ALL QUES- 
TIONS WERE DIRECTED TO THE FORM OF THE CON- 
SENT, I.E. WRITTEN OR ORAL AND TO THE NECESSITY 
OR LACK THEREOF FOR PARENTAL CONSENT ALL OF 
WHICH PRESENT LEGAL NOT MEDICAL ISSUES. NO 
QUESTIONS WERE ASKED AS TO HOW MUCH OF A DIS- 
CLOSURE SHOULD BE MADE TO A PATIENT OF THE 
RISKS AND OR TECHNIQUES INVOLVED. 


There are cases which say that even if a patient has consented 
to the procedure which, in fact. is performed that the consent is 
vitiated if, in fact, there are major and substantial risks involved, 
which, the doctor like Casandra, should force his patient to con- 
template in all their grisly horror unless the usual practice of like 
practitioners is contrary with a similar patient because of the increase 
in the medical risks due to the increase in blood pressure, oxygen 
consumption! muscle tension etc. by the psychosomatic response to 
such recitations. Or to put it in more common terms, because of 
the risk of creating in the patient the apprehension and fear that 
is commonly!found in an immature hygene student, and even some 
who should know better, that every dolorous symptom and disease 
is occurring in him or her, the doctor may dispense with the recita- 
tion if the usual practice would concur. Salgo v. Leland Stanford 
Junior University Board of Trustees, (1957) 154 Cal. App. 2d 560, 
317 P. 2d. 170: Nathanson v. Kline (1960) 186 Kan 393, 350 P. 2d 
1093. 


Although Mr. Canterbury’s brief does not make it clear just 
what the real basis for his argument numbered 6 is, it can only be 
presumed that this is the area in which he aims his darts. 
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Dr. Spence would concede that according to some authorities’ 
testimony as to just what disclosures should be made toa given 
patient are competent evidence on the issue of whether a valid con- 
sent was given; but Mr. Canterbury offered no such testimony 
through Drs. Bowie or Gitter. The questions asked of these physicians 
with regard to consent and to which objection was made and sus- 
tained are as follows: 


MR. DAVIS: Was it in accord with good practice in 
the District of Columbia in 1959 to do the type of _ 


surgery you did do, such as you have just described, | 
without a written consent of the patient? 


| 
MR. LASKEY: I object, if the Court please. | 
THE COURT: Objection sustained. (Tr. 520, 521) 
MR. DAVIS: Dr. Bowie, in connection with such sur- 
gery as you did do in 1959, did you ever operate on| 
a minor, that is, a patient under twenty-one years of. 
age? | 
MR. LASKEY: I object again, your Honor. | 
THE COURT: Sustained. 


MR. DAVIS: Doctor, what was the practice in the Dis- 
trict of Columbia in 1959 with reference to doing | 
surgery of any kind of a minor, a person under | 
twenty-one years of age? 


MR. LASKEY: I object. 
THE COURT: It will be sustained. (Tr. 522) 
MR. DAVIS: Was it good medical practice in the Dis- 
trict of Columbia in 1959, after you examined this 


boy and found he was a minor under twenty-one, to : 
secure a written consent from his parent or guardian? 


MR. MURPHY: If your Honor please, I think now we 
are getting into an area where the law has spoken as__ 
to what the practice is. There is a case in this juris- | 


12 


~~ 


diction that says what kind of consent you need to 
have from a minor. I think the doctor basically is 
being asked to give a legal conclusion. 

THE COURT: I will sustain the objection. (Tr. 529) 
MR. DAVIS: Doctor, in 1959, in February of 1959, 
was it in accord with good medical practice in this 
city to do a cord decompression or laminectomy on 
a minor patient without the consent of the responsible 


party? 
MR. MURPHY: I object. your Honor. 
THE COURT: Objection sustained. (Tr. 541, 542) 


None of these questions asked for information as to the nature 
of the risks in the surgery contemplated or what the practice would 
be with regard to requiring the patient to listen to a recitation of 
such risks. All of the questions asked were an attempt to have the 
doctors overrule the law which has said that a consent to medical 
treatment may be oral or even by implication. Chambers v. Notte- 
baum (1957) (Fla.) 96 So. 2d. 716: Wall v. Brim (CCA 5th) 138 F. 
2d. 478: Mims v. Boland (1964) 110 Ga. App. 477, 138 S.E. 2d. 902; 
Carroll v. Chapman (La. 1962) 139 So. 2d. 61 and that a contem- 
plated surgery on a minor may or may not require the consent of 
his parent or guardian depending on the circumstances. Bonner y. 
Moran (1941) 126 F. 2d. 121, 75 App. D.C. 156. The Court prop- 
erly sustained objections to them as they would not provide any 
probative evidence and, in fact, would create confusion in the minds 
of the jury by permitting them to express opinions on subjects 
already foreclosed by eminent courts of Appeal. 
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IV 
THE TRIAL COURT WAS CORRECT IN ITS RULING THAT 
A CLAIM OF AN UNAUTHORIZED TOUCHING IS A CLAIM 
OF BATTERY AND SUBJECT TO THE ONE YEAR 
STATUTE OF LIMITATIONS. 


The case of Mohr vy. Williams (1905) 95 Minn. 261, 104 ee 
12 is apparently the touchstone for much of the later opinions on 
the question of the effect of a failure on the part of a physician to 
obtain permission to treat. In that case at p. 15 of the North- 
western citation the court stated: 


The last contention of defendant is that the act com- | 
plained of did not amount to an assault and battery. 
This is based upon the theory that, as plaintiff's left 
ear was in fact diseased, in a condition dangerous and | 
threatening to her health, the operation was neces- 
sary and having been skillfully performed at a time 
when plaintiff had requested a like operation on the | 
other ear, the charge of assault and battery cannot be | 
sustained; that, in view of these conditions; and the | 
claim that there was no negligence on the part of the | 
defendant, and an entire absence of any evidence © 
tending to show an evil intent, the court should say | 
as a matter of law, that no assault and battery was 
committed, even though she did not consent to the 
operation. In other words, that the absence of a 
showing that defendant was actuated by a wrongful 
intent, or guilty of negligence, relieves the act of | 
defendant from the charge of an unlawful assault and 
battery. We are unable to reach that conclusion, | 
though the contention is not without merit. If it — 
was unauthorized, then it was within what we have 
said, unlawful. It was a violent assault, not a mere 
pleasantry and even though no negligence is shown, 
it was wrongful and unlawful. 
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Though not so hoary a case, Schloendorf v. Society of New 
York Hospital, 211 N.Y. 125, 105 N.E. 92 is at least as celebrated 
a case as Mohr and probably for the eminence of the jurist who 
delivered the opinion. Justice Cordoza said: 


In the case at hand. the wrong complained of is not 
merely negligence. It is trespass. Every human being 
of adult years and sound mind has a right to deter- 
mine what shall be done with his own body: and a 
surgeon who performs an operation without his 
patient’s consent commits an assault. . . . 


This line of judicial thought has been adopted in this jurisdic- 
tion and in almost every other which has passed on the subject. 
Bonner v. Moran, supra; Barnett y. Bachrach (1943 D.C. Mun. App.) 
34 A.2d 626: Moos y. U.S. (1954) 118 F. Supp. 275, aff'd Moos y. 
U.S. (CCA 8) 225 F.2d 705: Wall y. Brim, supra; Carroll y. Chap- 
man (1962 La.) supra; Shetter vy. Rochelle (1965) 2 Ariz. App. 358, 
409 P.2d 74: Mims v. Boland, supra; Chambers v. Nottebaum, supra; 
Lacey v. Laird (1956) 166 Ohio St. 12: Tabor vy. Scobee (Ken. 
1951) 254 S.W.2d 474. And see “Duty of Doctor To Inform 
Patient of Risks of Treatment: Battery or Negligence?” 34 So. Calif. 
L. Rev. 217 (1961). 


Clearly, if the defendant Dr. Spence, operated without consent, 
actual or implied, the law is well settled in this jurisdiction and 
others that Mr. Canterbury’s cause of action therefor is a battery. 
The applicable statute of limitations in the District of Columbia on 
an action for assault and battery is one year 12-201 D.C. Code 1961 
Ed. now 12-301. 


Mr. Canterbury contends, however, that he is not suing for 
assault and battery and avers, that, although he alleges an unauthor- 
ized operation which this Court has said is a battery, he calls it neg- 
ligence, and by so labelling his action, he contends he can avoid the 


enactment of Congress with regard to limitation of actions. i “This 
Court laid to rest such sophistry in the case of Morfesis v. Baum 
(1960) 108 App. D.C. 303 wherein there was an attempt to avoid 
the one year statute of limitations for malicious prosecution by 
labelling the action one for abuse of process and claiming the three 
year statute of limitations for all actions not enumerated under spe- 
cific periods of limitation. This Court stated: 


In other words. to describe or rationalize what is | 
here alleged as an abuse of process does not change. 
it from the tort of malicious prosecution. The com- | 
plaint alleges all essential elements of that tort. The 
action thus pleaded cannot, therefore, be removed | 
from its place in the law of torts by calling what , 


occurred also an abuse of process. The cause of | 
action stated involves the kind of malicious conduct 
plaintiff should have taken to court within a year if 
to be taken at all. 


The statute of limitation hardly needs justi‘ication sosrens 
whether justifiable or not to certain legal philosophies it is the law. 
However, the very nature of the testimony in such cases demon- 
strates the necessity of prompt litigation as almost invariably you 
are dealing with conversations about which no permanent record is 
made as most physicians do not yet treat their patients as potential 
plaintiffs, Barnett v. Bachrach, supra, and, further, the conversations 
are about every day occurrences to the physicians, and therefore, 
difficult, if not impossible, to remember on an individual basis, unless 
promptly made the subject of contention. For cases illustrating the 
practical difficulty in obtaining testimony as to indi. idual conversa- 
tions with individual patients, see Gray v. Grunnagle (1946) 123 Pa. 
144, 223 A.2d 663 at 671-672; Shetter v. Rochelle, supra at ». 76: 
Hall v. United States (W.D. La. 1955) 136 F. Supp. 187, aff'd 234 
F.2d, 811; Carroll v. Chapman, supra. 
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Therefore, clearly if no consent is obtained, the law is quite 
generally settled that the cause of action asserted sounds in assault 
and battery. Mr. Canterbury, however, did not contend that he did 
not consent to the operation as the testimony is quite clear that 
both he and his mother were informed of the operation and con- 
sented to it both by word and action. He contended that he was 
not informed of risks involved and this vitiated his consent. This, 
however, does no more than change the proof required to establish 
that there was an unlawful invasion of his person still amounting to 
assault and battery. If. in fact, there is consent but the patient 
contends that the consent was given improvidently, those courts 
which hold there is a duty to disclose risks of complications absent 
inquiry by the patient also hold that there must be proof of what 
a reasonable practitioner would reveal considering the nature of the 
risks and the adverse physiological effects on the patient from such 
disclosure. In other words, the plaintiff must have expert opinion 
that the disclosure to him was inadequate in the circumstances in 
order to establish that the administration of the medical treatment 
was not legally consented to and, therefore, a battery. Salgo v. 
Leland Stanford Junior University Board of Trustees, supra; Nathan- 
son v. Kline, supra; Williams v. Menehan (1963) 191 Kan. 6, 379 
P.2d 292: Di Fillipo v. Preston (1961 Del.) 173 A.2d 333; Ditlow v. 
Kaplan (Fla. 1963) 181 So. 2d 226: Roberts v. Young (1963) 396 
Mich. 133, 119 N.W.2d 627: Miles vy. Van Gilder (1965) 1 Mich. 
App. 522, 137 N.W.2d 292: Aiken y. Clary (1965 Mo.) 396 S.W.2d 
688. This last case overrules Mitchell v. Robinson (Mo. 334 S.W.2d 
11) relied upon by Mr. Canterbury at least so far as that case might 
be interpreted as stating that no expert testimony is required to 
establish what should or should not be told to a given patient 
regarding potential risks and complications of medical treatment. 


Therefore, whether a patient complains that no consent was 
given or whether he complains that the consent given was so unin- 


shed 


formed as to be invalid, still the injury is an unlawful or uncon- 
sented to touching which is a battery and subject to the one year 
statute of limitations. 


Vv 


THE PLAINTIFF OFFERED NO EVIDENCE AS TO WHAT! 
DISCLOSURE OF RISKS A NEUROSURGEON SHOULD HAVE) 
MADE AND AS A MATTER OF LAW THE DISCLOSURES, 
WHICH WERE MADE WERE LEGALLY SUFFICIENT. | 


Even if the law should properly require that a physician volun- 
teer a recitation of the risks attendant upon a proposed treatment, 
the courts which have passed on the question are virtually unani- 
mous in declaring that how much a given patient should be told is 
a matter requiring expert testimony. (Cases cited in Argument IV). 
It is particularly noteworthy that the two Courts which may origi- 
nally have been of the opinion that such testimony was not needed. 
Nathanson v. Kline, supra and Mitchell v. Robinson, supra have now 
been retreated from that position. Williams vy. Menehan, supra 
Aiken v. Clary, supra. In the latter case, the Court stated: 


The question is not what, regarding the risks involved, | 
the juror would relate to the patient under the same 
or similar circumstances, or even what a reasonable | 
man would relate, but what a reasonable medical | 
practitioner would do. Such practitioner would con- | 
sider the state of the patient’s health, the condition | 
of his heart and nervous system, his mental state | 
and would take into account, among other things, 
whether the risks involved were mere remot. possi- 
bilities or something which occurred with some 
sort of frequency or regularity. This determination 
involves medical judgment as to whether disclosure 
of possible risks may have such adverse effect on the 
patient as to jeopardize success of the proposed ther- 
apy. no matter how expertly performed. (emphasis 

by the court). 
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Thus, whether an unauthorized touching be construed as negli- 
gence or assault and battery if it is alleged to result from unin- 
formed consent, there must be expert testimony by like practi- 
tioners that a different disclosure should have been made to the 
particular patient. 


Further, there is substantial ‘authority that the physician need 
not voluntarily recite a list of horrors even to an emotionally stable 
person but that rather his obligation is to tell the patient the general 
nature of his proposed treatment and then within medically safe 
limits to answer any questions raised by the patient with respect to 
hazards and alternative methods of treatment Hall v. United States, 
supra; Carroll vy. Chapman, supra, Henney v. Lockwood (1932) Ont. 
Rep. 141,,1 D.L.R. 507. This approach recommends itself both 
from the point of view of the patient and that of the physician and 
comports with the usual and natural relationship of the parties. 
Patients generally put themselves in the hands of their physicians 
and want treatment, not a lecture on a medical chamber of horrors. 
Of course, when major treatment such as surgery is recommended 
the patient generally inquires about risks in general as stated in 
Carroll, supra. “It is not to be presumed that as a general rule a 
patient would submit to major surgery without inquiring into the 
risk involved and the possible after-effects.” Such a rule, requir- 
ing inquiry by the patient would give patients access to all the infor- 
mation which might be properly theraputically revealed to them, if 
they wanted the information, and permit them to avoid facing fears 
if they so chose. 


From the viewpoint of the physician, it would also be a desir- 
able rule because it would again comport with his usual and natural 
relationship and avoid what in many instances is an extremely deli- 
cate decision, i.e. how much should a patient be told of the risks 
attendant upon a recommended therapy. 
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In this case, Dr. Spence told both Mr. Canterbury and his 
mother the working diagnosis, and the nature of the treatment! and 
answered honestly the sole inquiry raised by Mrs. Canterbury con- 
cerning the risks involved (Tr. 310, 342-344) and the evidence 
is uncontradicted that this is not a particularly dangerous operation. 


A consent is not rendered ineffectual if the consentor 
understands the essential character of the operation 

to be performed... There is no showing that this 
was a particularly dangerous operation or that the 
risks were inordinately great. The unfortunate results | 
achieved by plaintiff were not probable, but only 
possible. All reasonable people must understand that 
there is some risk inherent in surgery and particularly 
so in a case of surgery as delicate as this. Shetrer v. 
Rochelle supra 


VI 


MR. CANTERBURY OFFERED NO TESTIMONY THAT HE 
WAS IN FACT INJURED BY ANY ACT OF DR. SPENCE. 


This was the basic reason advanced by both Dr. Spence and the 
Washington Hospital Center as to why Mr. Canterbury’s case had 
failed and why directed verdicts should be granted. The trial court 
agreed that no evidence had been offered by Mr. Canterbury, yet 
Mr. Canterbury’s brief in this Court has ignored the question of 
causation except to blandly assume causation in a subordinate clause 
in his first argument. (Appellant’s typewritten brief p. 5) | 


Dr. Spence was the only one of the three physicians who testi- 
fied who was even asked to state an opinion as to the cause of, Mr. 
Canterbury’s unfortunate condition, and he stated that it was the 
result of the diseased condition of Mr. Canterbury’s spinal cord. (Tr. 
609, 610) 
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This Court has recently reiterated the necessity for some testi- 
mony on causation. Morse y. Moretti, No. 20826 decided January 
25, 1968. 


Vil 


THE TRIAL COURT DID NOT COMMIT ERROR IN 
DIRECTING A VERDICT FOR DR. SPENCE. 


The thrust of Mr. Canterbury’s argument is that since divisions 
of this Court have stated that for the conservation of judicial time 
it would be wise to reserve ruling on motions for directed verdicts 
and correct any jury errors by the processes of judgment N.O.V., 
that it is error for a trial court to grant a directed verdict. This 
appellant is not aware of any statistical studies that such a proce- 
dure might save judicial time and penalizing litigants by prolonging 
the trial of obviously defective cases and requiring more judicial 
time on motions. 


But, however that might be, Rule 50 of the Federal Rules of 
Civil Procedure provides for a motion for directed verdict and places 
the exercise of that power in the hands of the trial judge. It can 
hardly be error to follow the Federal Rules of Civil Procedure no 
matter what a given judge may feel as to the wisdom of those rules. 


Further, the trial court in this action had both specific author- 
ity for his action from the Supreme Court of the United States as 
well as a general statement of policy by an eminent Justice of that 
Bench. In the case of Wilkerson v. McCarthy (1949) 336 U.S. 53, 
65, 69 S. Ct. 413, 419, 93 L. Ed. 497, 506 Justice Frankfurter 
stated: 


The easy but timid way out for a trial judge is to 
leave all cases tried to a jury for jury determination, 
but in so doing he fails in his duty to take a case 
from the jury when the evidence would not warrant 
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a verdict by it. A timid judge, like a biased judge, is 


intrinsically a lawless judge. 
| 


And in the specific instance of a malpractice claim against a physi- 
cian the Supreme Court in Davis v. Virginian R. Co. (1960); 361 
U.S. 354. 80 S. Ct. 387, 4 L. Ed. 2d 366, 369 stated: 


No foundation was laid as to the recognized medi- 
cal standard for the treatment of such a fracture. No 
standard having been established, it follows that the 
offer of proof was not sufficient. The trial judge, 
therefore, was correct in declining to submit the mal- | 
practice claim to the jury. (emphasis supplied) 


There was a further point in this case which properly weighed 
against withholding the directed verdict to which Dr. Spence was 
entitled and making both him and his insurance carrier run the 
gamut of the jury’s sometimes emotion based finding or one based 
on an inability to follow the technicalities of medical testimony. 
Granted such a jury verdict could have and would have been set 
aside by the trial court on Motion. However, the injuries in| this 
case by their nature would command public attention and a verdict 
by its amount would also command newspaper and other media 
attention. The motion would have made the insurance carrier whole 
but would have no power to restore to Dr. Spence the professional 
reputation thus tarnished. If the justice of the case warranted a 
verdict as a matter of law, it demanded so far as Dr. Spence himself 
was concerned that the verdict be granted without recourse to the 


jury. 


CONCLUSION 


The cause of action asserted by Mr. Canterbury was for an 
unauthorized touching resulting because of a claim of insufficient 
information to make effective the consent to medical treatment 
which was rendered by Dr. Spence. Such a cause of action is barred 
by the one year statute of limitations applicable to actions for 
assault and battery. Even if his cause of action could be considered 
as alleging;an action on the case he did not offer any competent 
proof of a\standard of care in the medical profession or a departure 
therefrom, rather the testimony offered by Mr. Canterbury clearly 
established a legally sufficient consent to medical treatment. Lastly, 
Mr. Canterbury offered conclusive and uncontradicted proof that his 
present unfortunate condition is the result of the workings of nature 
and not the result of any act of Dr. Spence. 


Respectfully submitted, 


Walter J. Murphy, Jr. 
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Battery Was Committed. 


Where the Plaintiff Calls a Witness under Rule 43(b) andl 
thereafter Fails to Contradict or Impeach his Testimony; | 
the Testimony So Given Is Evidence in the Case and Is Not 
Negated by the Provision of the Rule Which Would Allow 
Plaintiff to Contradict or Impeach Said Testimony if He 

Were Able to Do So. 


A Doctor or Hospital Is Not a Guarantor of a Good Result 
and in the Absence of Evidence to the Contrary a Poor Re- 
sult Will Not Raise an Inference of Negligence 


The Court Did Not Err in Refusing to Admit into Evidence 
Plaintiff's Exhibits 3, 7, 8 and 9. 


The Manner of Conducting the Voir Dire Is Within the Dis 
cretion of the Court. 


Control of Presence of Witnesses During the Taking of Other 
Testimony Is a Matter Within the Discretion of the Trial 
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IN THE 
UNITED STATES COURT OF APPEAL 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,099 


JERRY W. CANTERBURY. 
Appellant 


Vv. 
WILLIAM THORNTON SPENCE, M.D. 
and 
THE WASHINGTON HOSPITAL CENTER. 
a Body Corporate, 


Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE, 
THE WASHINGTON HOSPITAL CENTER 


STATEMENT OF ISSUES PRESENTED 


Whether a plaintiff alleging a poor result after an operation. 
said to be unconsented to. can. in the absence of proof of negli- 
gence in its performance or of any negligent act on the part of 
defendants causally connected to the result, enlarge the applicable 
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statute of limitations by labeling the action as one for negligence 
rather than assault and battery. 


Whether the Court must submit a case to the jury rather than 
in the exercise of its discretion directing a verdict, where the only 
evidence in the case presented by plaintiff of causation tended to 
show that plaintiffs condition resulted from the disease process for 
which he sought help and not from any act of the defendants. 


Whether in the absence of evidence by plaintiff of either 
negligence or causation, it is proper for the Court to direct a ver- 
dict on either ground. 


STATEMENT OF THE CASE 


On February 4, 1959, the plaintiff, Jerry Canterbury, was 
employed as a clerk-typist by the Federal Bureau of Investigation in 
Washington, D.C. He resided in the District of Columbia where he 
rented an apartment with two other young men (Tr. 247). He had 


been employed by the Federal Bureau for approximately one year 
(Tr. 152). He was at that time nineteen years of age, having been 
born on March 12, 1939. Mr. Canterbury’s father was dead, and his 
nearest living relative was his mother, Martha Canterbury, who lived 
in Cyclone, West Virginia (Tr. 152). 


In the fall of 1958, Mr. Canterbury had begun to have some 
health problems for which he consulted a general practitioner, Dr. 
Richard Gitter (Tr. 153-154, 442). Mr. Canterbury at this time was 
complaining of weight loss and tiredness or lassitude. In October of 
1968, he was admitted to Casualty Hospital by Dr. Gitter in order 
that he might have diagnostic tests done (Tr. 154-155). All arrange- 
ments for this hospitalization and the diagnostic procedures were 
made between Mr. Canterbury and Dr. Gitter, and prior to or during 
this admission, no attempt was made to contact plaintiff's mother, 
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Mrs. Canterbury (Tr. 296-297. 450). The provisional diagnosis at 
Casualty Hospital on admission was “unexplained loss of weight.” 
and the final diagnosis was given as “Neurosis” (Tr. 444). | He was 
discharged from the Hospital with prescriptions for Equinol. a seda- 
tive, and Tropide, a tonic (Tr. 445). He was followed by Dr. Gitter 
after his discharge and was given supportive therapy in the form of 
liver, iron and Vitamin B injections (Tr. 153, 447). 


In the latter part of December, 1958, Mr. Canterbury ex peri- 
enced the onset of severe pain in the area between the shoulder 
blades (Tr. 156, 298). He testified that he was seen by Dr. Gitter 
for this complaint and was told that he had neuralgia. Although Dr. 
Gitter testified that he did not recall or have an indication of such 
complaint in his records, Mr. Canterbury said that he was given a 
medication by Dr. Gitter which did not relieve this pain (Tr. 298, 
300-301, 447). 


He returned to Cyclone, West Virginia for the Christmas 
holidays, and while he was at home, his mother treated the area 
with applications of hot water bottles and Baume Bengay (Tr. 158). 


Upon his return to Washington, D.C. after the holidays. he 
decided to consult another doctor since. “I had received’ no relief 
from the medication Dr. Gitter had given to me.” Upon the recom- 
mendations of friends, he consulted a Dr. A. K. Bowie (Tr. 302). 
He saw Dr. Bowie several times, and then on the advice of a nurse 
at the F.B.I. Clinic, he decided to seek the aid of a neurosurgeon 
(Tr. 159, 304). The neurosurgeon contacted by Mr. Canterbury was 
Dr. William Thornton Spence (Tr. 161, 304). 

Dr. Spence did a neurological examination of Mr. Canterbury 
in his office and then referred him to Casualty Hospital for x-rays. 
These x-rays were essentially negative: therefore, Dr. Spence told 
Mr. Canterbury that it would be necessary to do a myelogram in 


order to discover what was causing the pain (Tr. 304-305. 398-399). 
Mr. Canterbury agreed to have this test done (Tr. 307). He did not 
discuss with his mother the x-rays and tests done by Dr. Spence or 
the contemplated admission to Washington Hospital Center (Tr. 305, 
310). 


Mr. Canterbury was admitted to Washington Hospital Center, 
and on February 4, 1959 the myelogram was done. It revealed a 
“filling defect” in the spinal column at the level of the fourth 
thoracic vertebra. Mr. Canterbury was informed of the results of 
the myelogram and told that it was possibly caused by a ruptured 
vertebra and would require an operation (Tr. 307, 308). 


Dr. Spence told Mr. Canterbury that he would be glad to talk 
to his mother regarding the operation, but that in view of her finan- 
cial circumstances he did not feel that it would be necessary for her 
to come to Washington (Tr. 175, 310). Mrs. Canterbury did not 
have a telephone at her residence and had to be contacted through 
a neighbor’s telephone (Tr. 175, 311). Accordingly, the neighbor 
was called and Mrs. Canterbury was given a message to call Dr. 
Spence. Mrs. Canterbury did call Dr. Spence on February 6, 1959, 
and he explained to her the necessity of an operation on her son for 
a possible ruptured disc (Tr. 342, 343). He told her that he did not 
feel that it was necessary for her to come to Washington, but she 
stated that she would come if she could make arrangements (Tr. 
344). Mrs. Canterbury asked Dr. Spence if the operation was a seri- 
ous one, and he replied that it was no more serious than any other 
operation (Tr. 344). Dr. Spence did testify that he felt that he was 
given a verbal consent by the plaintiff’s mother during this conversa- 
tion (Tr. 639). .Mrs. Canterbury admits that she did sign a written 
consent upon her arrival in Washington a day or two after the first 
operation (Tr. 347). 


The surgery was performed on February 10, 1959. During the 
course of the operation, the Doctor found a swollen, non-pulsating 
spinal cord (Tr. 579). He attempted to relieve the pressure on the 
swollen cord by splitting the dura and making a flap in the area of 
swelling (Tr. 585). 

Post-operatively, Mr. Canterbury did well until the 12th. 
according to the hospital records and Dr. Spence, and unti] the 11th, 


according to Mrs. Canterbury and her son (Tr. 588-590, 347, 194). 
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Dr. Spence testified that Mr. Canterbury’s “post-operative course 
throughout the 10th was entirely normal” (Tr. 588). He was seen 
by the intern, Dr. Tobari, on the evening of surgery, and his condi- 
tion was described in the hospital record as satisfactory and noted 
that he “moves all his extremities well” (Tr. 588). He was! seen on 
February 11, 1959, the day after surgery, and a notation made on 
the evening of that day described his condition as good and stated 


he was moving all extremeties well (Tr. 589, 613). | 


In the early morning hours of February 12, 1959, according to 
the hospital record and Incident Sheet, Mr. Canterbury sustained a 
fall (Tr. 487). Mr. Canterbury stated that he woke up around 
5:00 a.m. or 6:00 a.m. and wanted to void. He rang the bell for 
the nurse, and she came and gave him the urinal. She raised the 
head of the bed. lowered the siderail, and telling him to ring when 
he was finished, she left the room (Tr. 182, 183). The Incident 
Sheet itself states that the siderails were up at the time of the acci- 
dent. He thereafter sustained the fall, which is discussed in detail 
on pages 143, 183 and 284-285 of the transcript. The Incident 
Sheet also has a note written by the house physician, Dr. Rubin. 
who examined him after the fall and found no apparent injury (Tr. 
143, 144, 186). | 


During the day of February 12, 1959, Mr. Canterbury began to 
complain to the staff nurses and physicians about numbness and 
tingling in his legs, which gradually became worse during the course 
of the day. That evening, around 8:00 p.m., he did not have move- 
ment in his feet. toes and legs, and Dr. Spence took him back to 
surgery (Tr. 489, 590). During this operation, Dr. Spence said he 
found a complete transverse myelitis at D4 level, and the cord was 
still non-pulsating (Tr. 489-490). 


At a later date a third procedure was done regarding a spinal 
fluid cyst. These last two procedures are not complained of by 
plaintiff. The complete paralysis of the lower extremeties that Mr. 
Canterbury developed at this time was improved to where he can 
now walk, but he was left with substantial physical defects. 


The only evidence offered at trial about the cause of Mr. 
Canterbury’s physical difficulties prior to and after the surgery of 
February 10, 1959 was the testimony of Dr. Spence. He stated that 


Mr. Canterbury’s present condition was the result of the disease 
process itself and was not caused by any treatment rendered by him- 
self or Drs. Gitter and Bowie or by the fall after the operation of 
the 10th (Tr. 609, 610). 


At the close of plaintiff's case, both defendants moved for a 
directed verdict on the grounds that the claim for unauthorized 
Operation was barred by the one-year Statute of Limitations, and 
further, the testimony showed that there had been verbal consent to 
the treatment. As a further ground for a directed verdict, the 
defendants contended that the plaintiff had not carried his burden 
of proof either as to negligence or causation. 


At the commencement of trial, counsel were informed of the 
intention of the Court to personally conduct voir dire. Questions 
to be asked at voir dire were submitted by counsel and considered 


by the Court. The plaintiff's counsel did submit questions, some 
of which the Court, in its discretion, and upon the objection of 


defense counsel, did not ask. 
| 


SUMMARY OF ARGUMENT 
1. The Court was correct in its ruling that a claim of an 
unauthorized operation is one sounding in battery and is subject to 


the one-year Statute of Limitations applicable thereto. 


. The evidence presented in this case showed that in fact there 
was consent and, therefore, as a matter of law no battery was 
committed. 


3. The trial court did not err in refusing to permit Drs. Bowie 
and Dorman to testify as to a standard requiring written consents 
where the courts have already established the forms in which a 
legally sufficient consent may be given. No questions were asked of 
these Doctors bearing on the issues of disclosures necessary to make 
such consent an informed one. 


4. Where the plaintiff calls a witness under Rule 43(b), and 
thereafter fails to contradict or impeach his testimony. the testi- 
mony so given is evidence in the case and is not negated by the 
provisions of the rule which would allow plaintiff to contradict or 
impeach such testimony if he were able to do so. 


5. A doctor or a hospital is not a guarantor of a good result 
and in the absence of evidence to the contrary, a poor result will 
not raise an inference of negligence. 


! 
6. Where the plaintiff in the presentation of his case fails to 
prove either negligence or causation on the part of the hospital, it 
was proper for the Court to direct a verdict in its favor. | 


7. The Court did not err in refusing to admit into evidence 
plaintiff's Exhibits 3. 7, 8 and 9, 


8. The manner of conducting to voir dire is a matter within 
the discretion of the trial judge. 


9. The question of the exclusion of witnesses during trial is 
discretionary with the trial court. In the instant case. counsel for 


plaintiff acquiesced in the exclusion of said witness. 
ARGUMENT 


I. 


THE COURT WAS CORRECT IN ITS RULING THAT A CLAIM 
FOR AN UNAUTHORIZED OPERATION IS ONE SOUNDING 
IN BATTERY AND IS SUBJECT TO THE ONE-YEAR STATUTE 
OF LIMITATION APPLICABLE THERETO 


“It is firmly established as the law that where a person has 


been subjected to an operation without his consent, such an opera- 
tion constitutes a technical assault and battery.” Valdez y. 
Percy, 96 P.2d 142. 145 (1939). 


The action of a surgeon in performing an operation without 
consent may give rise to a claim sounding in battery even when 
there is an absence of negligence in its performance or where no 
negligence is charged. Hively y, Higgs, (1927) 120 Ore. 588, 253 
Pac. 363: Moss v. Rishworth, (1920, Tex. Com. App.) 222 S.W. 225: 
Mohr vy. Williams, (1905) 95 Minn. 261, 104 N.W. 12: Shulman vy. 
Lerner (1966), 141 N.W.2d 348: DiCenzo y. Berg (1940), 16 A.2d 15: 
Moos vy. United States, 225 F.2d 705, 706 (1954). The gravamen of 
this cause of action is a violation of the fundamental right of a per- 
son to decide what shall be done to his own body. Schloendorf v. 
Society of New York Hospital, 21] N.Y. 125, 105 N.E, 92. 
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An action for a battery is not the same as an action for 
negligence, although it is recognized that where the claimed battery 
arises from an unauthorized operation and the operation itself is 
negligently performed, there may also arise a cause of action based 
upon negligence.. Hershey v. Peake, 115 Kan. 562, 223 Pac. 1113 
(1924); Gill v. Selling, 125 Ore. 507, 267 Pac. 812 (1928). 


| 

Where a cause of action for negligence does arise, the basis for 
the action against a physician is, “that he did not exercise that 
degree of care and skill ordinarily exercised by the profession in his 
own or similar locations,” Rodgers vy. Lawson, 83 U.S. App. D.C. 
281, 282, 170 F.2d 157, 158 (1948). Quick v. Thurston, 110 U.S. 
App. D.C. 169, 171, 290 F.2d 360 (en banc 1961); and against the 
hospital that they did not fulfill their duty which is “measured by 
the degree of care, skill and diligence customarily exercised by hos- 
pitals generally in the community. . . ,” Garfield Memorial Hospital 
v. Marshall, 92 U.S. App. D.C. 234, 239, 204 F.2d 721, 725 (1953): 
Alden v. Providence Hospital, 127 U.S. App. D.C. 214, 217, 382 
F.2d 163, 166 (1967). ! 


The question of liability for failure to secure a Consent for the 
performance of a medical or surgical procedure, thus, is separate and 
distinct from any question of negligence occurring during the proce- 
dure or any negligent act of defendant said to be causally connected 
with the result. | 


In the instant case, the plaintiff neither pleaded nor proved 
any lack of care or skill on the part of the defendant physician or 
on the part of any agent, servant or employee of the defendant 
hospital who might have assisted him during the operative procedure 
in question. He also did not establish the existence of a duty on 
the part of the hospital or a departure therefrom that would form 
the basis of a claim of negligence arising during the pre-operative or 
post-operative period against the hospital. In addition, he did not 
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introduce any proof that the present condition of plaintiff is caus- 
ally connected to. or proximately caused by, any act of defendants. 
(See infra, Arguments HI and IV.) In the face of such failure to 
carry iis burden of proof as to any claim of negligence. plaintiff's 
case must fall in this regard. 


This leaves the question of a claim based on assault and battery 
for the alleged unconsented operation. In the District of Columbia 
the Statute of Limitations for assault and battery is one year. 12- 
201 D.C. Code (1961 Ed.). now 12-301 D.C. Code (1967 Ed.). The 
operation in question was performed on February 10, 1959. Suit in 
the instant case was filed on March 7. 1963 and lacked only five 
days of being three years after Mr. Canterbury had reached his 
majority. Cqunsel for the plaintiff adroitly attempted to avoid the 
one-year Statute for assault and battery bv labeling the claim as one 
for negligence. However. this defendant pointed out before that 
there was no. basis for this claim of negligence. As counsel for co- 
defendant. Dr. Spence. has ably pointed out on pages 14 and 15 of 


his Brief, the, nature of a cause of action is not changed by changing 
the name given to it. Morfesis vy. Baum. (1960) 108 App. D.c. 


303. 


Any claim based upon a battery is, therefore, even if proved, 
clearly. barred by the Statute of Limitations. 


If. 


THE EVIDENCE PRESENTED IN THIS CASE SHOWED THAT 
IN FACT THERE WAS CONSENT AND, THEREFORE, AS A 
MATTER OF LAW NO BATTERY WAS COMMITTED 


The Court Did Not Err in Refusing To Permit Drs. 
Bowie and Dorman To Testify as to a Standard 
Requiring Written Consent Where the Courts Have 
Already Established the Forms in Which a Legally 
Sufficient Consent May Be Given. No Questions Wete 
Asked of These Doctors Relative to the Amount of 
Disclosure Necessary To Make Such Consent an In- 
formed One. | 


“It is a fundamental principle of the common law that Volenti 
non fit injuria—to one who consents no wrong is done.” Prosser, 
Law of Torts, (2d Ed. 1955) 82. The consent of one who claims 
an intentional tort such as assault and battery is a defense to an 
action based upon such tort. The law has never required that such 
consent be in writing although it may be “laudable in every respect” 
to have a written consent. Maercklein v. Smith, (1954) 129 Colo. 
72, 266 P.2d 1095. 


In fact, the law has recognized that such consent need not be 
expressly given either in written or verbal form, but may be implied 
or presumed from the circumstances of the particular case. Kritzer v. 
Citron, 101 Cal. App. 2d 33, 224 P.2d 808 (1950); O Brien v, Cunard 
S.S. Co. (1891), 154 Mass. 272, 28 N.E. 266. Barnett vy. Bachrack. 
34 A.2d 626 (D.C. Mun. Ct. of App. 1943). Silence and inaction 
may be a manifestation of consent where a reasonable person would 
speak if he objected. Restatement of Torts, 2d, § 50. 


Dr. Spence discussed the operation to be performed upon 
Mr. Canterbury with his mother during the phone conversation of 
February 6, 1959 (Tr. 342, 343). Mrs. Canterbury did not raise 
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any objection to the performance of the operation and, in fact, Dr. 
Spence felt that he had been ¢ given a verbal consent during this con- 
versation (Tr. 639). Mrs. Canterbury admitted that she did sign a 
written consent upon her arrival in Washington (Tr. 347), 


“Tt would seem to be a matter of sound precaution for a 
surgeon to obtain the father’s consent before operating on his minor 
child, but it has been held that in special circumstances a surgeon is 
not bound at his peril to obtain the father’ $s consent before operat- 
ing on a minor who is mentally competent and of understanding 
age and who has consented to the operation... .” 4] Am. Jur. 
Physicians & Surgeons § 111: Bakker y. Welsh, 144 Mich. 632, 108 
N.W. 94. 7 L.R.A. (N.S.) 612: Bishop v. Shurley, (1926) 237 Mich. 
76, 211 N.W. 75: Bonner v, Moran, (1941) 126 F.2d 121. 75 App. 
D.C. 156: Lacey v. Laird, 166 Ohio St. 12. 139 N.E.2d 25 (1956). 


Mr. Canterbury at the time of the operation in question was 
almost twenty years of age and had been a full-time employee of the 
Federal Bureau for one year. He made all arrangements for his own 
medical care and consented to treatments being done upon him. 
(Tr. 153-155, 296-297, 305, 307. 310). 


Dr. Spence discussed with both Mr. Canterbury and his mother 
the provisional diagnosis, the nature of the operation and indicated 
his opinion as to the risks attendant upon such surgery. When he 
testified in court. Dr. Spence reiterated that this particular operation 
is not generally regarded as a dangerous one (Tr. 310, 342-344), 
The doctrine of informed consent does not require that a doctor 
inform a patient of every risk no matter how unusual or remote 
before the patient is capable of giving effective consent. Shetter y. 
Rochelle, (1965) 2 Ariz. App. 358, 409 P.2d 74. 


The defendant, Washington Hospital Center, contends that this 
operation was consented to, and that in the light of what Mr. Can- 
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terbury and his mother themselves testified as to what Dr. | 
told them, it was clearly an informed consent. 


If counsel for Mr. Canterbury was attempting to elicit the 
doctrine of informed consent through his questions to Drs. Bowie 
and Dorman, the questions are not indicative of this. The only 
questions asked of these Doctors related to the necessity of a 
written consent and as has been pointed out above, this : is not a 
medical but a legal question. (Tr. 520. 521, 522, 529, 541, 542). 
Therefore, the trial court did not err in sustaining the objections of 
defense counsel to the questions as asked. 

Ill. | 

| 

WHERE THE PLAINTIFF CALLS A WITNESS UNDER RULE 
43(b) AND THEREAFTER FAILS TO CONTRADICT OR 
IMPEACH HIS TESTIMONY; THE TESTIMONY SO GIVEN 
IS EVIDENCE IN THE CASE AND IS NOT NEGATED BY 
THE PROVISION OF THE RULE WHICH WOULD ALLOW 
PLAINTIFF TO CONTRADICT OR IMPEACH SAID TESTI- 
MONY IF HE WERE ABLE TO DO SO. 


Counsel for the plaintiff called co-defendant, Dr. ‘William 
Thornton Spence, as a witness under Rule 43(b). While Dr. Spence 
was on the stand, he was asked if he had an opinion as to the 
cause of Mr. Canterbury’s present condition. He replied’ that his 
opinion was that Mr. Canterbury’s condition was the result of the 
disease process itself, which was manifested at surgery by the non- 
pulsating spinal cord, and was not caused by any treatment rendered 
by himself or Drs. Gitter and Bowie or by the fall after the opera- 
tion of the 10th (Tr. 609, 610). 


| 
Counsel for Mr. Canterbury neither presented any other 
testimony as to the cause of Mr. Canterbury’s condition, nor made 


any attempt to impeach the testimony given by Dr. Spence as to 
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causation. In such event, Dr. Spence’s testimony is evidence in the 
case and is not negated by provisions of the rule which would allow 
plaintiff to contradict or impeach said testimony if he were able to 
do so. 


“A complainant who calls a defendant as a witness is bound 
by his testimony, unless he can by witnesses or other competent evi- 
dence show that his testimony is false.” Wirfs vr. D. W. Bosley, et 
al., Cir. Ct. of App., 8th Cir. (1927), 20 F.2d 632, 633. Standard 
Water System Co. v. Griscom-Russell Co., 3d Cir., 278 F. 703: cert. 
denied, 259 U.S. 580, 42 S.Ct. 464. 66 L.Ed. 1073. 


“It is true that appellants are not bound by the 
testimony of adverse witnesses called under Rule 
43(b). But this only means that they were free to 
cross-examine, contradict and impeach these wit- 
nesses, and that even if the testimony was not con- 
tradicted, the court was not required to accept it as 
true. Moran v. Pittsburgh-Des Moines Steel Company, 


3rd Cir., 183 F.2d 467, 471. The testimony of an 
adverse witness is nonetheless evidence in the case, to 
be weighed with all other evidence and given such 
probative value as the factfinder deems appropriate.” 
Nuelsen v. Sorenson, 293 F.2d 454, 460 (1961). 
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IV. 


A DOCTOR OR HOSPITAL IS NOT A GUARANTOR OF A 
GOOD RESULT AND IN THE ABSENCE OF EVIDENCE TO | 
THE CONTRARY A POOR RESULT WILL NOT RAISE AN | 
INFERENCE OF NEGLIGENCE 


Where the Plaintiff in the Presentation of His Case 
Failed To Prove Either Negligence or Causation on 
the Part of the Hospital, It Was Proper for the 
Court To Direct a Verdict in Its Favor 


In order to sustain a claim of negligence against the Hospital, 
the plaintiff must prove two very important points: 


1. That the defendant Hospital, through its agents, servants or 
employees, failed in its duty to plaintiff by falling below the stand- 
ard of care followed by Hospitals generally in the community. 
Garfield Memorial Hospital v. Marshall, 92 U.S. App. D.C. 2 234, 204 
F.2d 721 (1953): Alden v. Providence Hospital, 127 U.S. App. D.C. 
214, 382 F.2d 163 (1967). 


2. The plaintiff must show “a causal connection between the 
negligence alleged as the wrong and the injury of which complaint 
is made.” 38 Am Jur. Negligence § 51; Morse v. Moretti, U; S. App. 
D.C., decided 1/25/68. 


The plaintiff did not prove or attempt to prove i the 
Hospital was in any way negligent in the care rendered to plaintiff 
prior to or during the operation of February 10, 1959) He 
attempted to raise an inference of negligence by alleging that this 
operation was not consented to. As was pointed out in Argument 
I, supra, even if proved, this allegation would sound in battery and 
not in negligence. Further, Dr. Spence testified that he felt he had 
been given a verbal consent by Mrs. Canterbury during the phone 
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conversation of February 6. 1959, (Tr. 639) and the Hospital, under 
the circumstances of this case. would have had the right to rely 
upon the Doctor’s statement that he had received such consent. 
The Hospital’s duty should arise. if at all. only in those situations 
where it has knowledge of the objection of the patient to the pro- 
cedure or the objection of one authorized to consent for him. 


The plaintiff also tried to raise en inference of negligence 


against the Hospital because of the fall sustained by him on Febru- 
ary 12, 1959. The plaintiff was not at all clear as to what he con- 
sidered the negligent act or acts of defendant Hospital’s agents. 
servants or employees to be with regard to this fall. The testimony 
was Clear that the nurse did not tell Mr. Canterbury to get out of 
bed to use the urinal. Mr. Canterbury himself testified that he did 
not ask for her assistance in using the urinal (Tr. 290). There was 
no testimony offered as to what the reasonably competent nurse 
would have, done under such circumstances. Under the facts 
surrounding the incident, which were discussed in great detail fi the 
transcript, the common experience of men could not have enabled 
the jury to reach a determination of how the nurse should have 
acted in this situation in the absence of expert testimony. (Tr. 143, 
182-183, 284-287, 486). It may be noted that this young man was 
over six feet tall. he was two days post-operative, and it was around 
five or six in the morning when the incident occurred. It can be 
argued that it would have shown a greater want of judgment on the 
part of the nurse to have attempted to get him out of bed by 
herself than to have proceeded as she did. In any event, there was 
in absence of proof o* » standard of care and a departure therefrom 
by the Hospital employee and. therefore. the plaintiff has not 
sustained his burden of proof with regard to this allegation of negli- 
gence. Davis v. Virginian R. Co., 361 U.S. 354, 358. 80 S.Ct. 387, 
4 L.Ed. 2d 366 (1960). 
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Furthermore, the plaintiff did not offer any evidence that the 
present condition of Mr. Canterbury was causally connected to or 
proximately caused by the fall sustained. The only evidence of 
causation in this case was that given by the co-defendant, Dr. 
William Thornton Spence. He stated that Mr. Canterbury’s con- 
dition was the result of the disease process itself and was not caused 
by any treatment rendered by defendants or by the fall after the 
operation of the 10th (Tr. 609, 610). 

| 
“The Courts are agreed that proof of causation must £0 
beyond a showing of a possibility that the injuries arose 
from the defendant’s negligence or lack of skill, since. 
the jury will not be permitted to speculate as to the 
causes of the injury. Thus where the evidence consid- 
ered most favorable to the plaintiff develops more than 
one equally probable cause, for one or more of which 
the defendant is not responsible, the plaintiff has failed 
to sustain his burden of proof.” Annot., Proximate 
Cause—Malpractice Actions, 13 A.L.R.2d 11, 22. Kas: 
mer y. Sternal, (1948) 83 App. D.C. 50, 165 F.2d 624; 
Hoffman vy. Lindquist, (1951) Calif. Sup. Ct. (en bane) 
37 Cal.2d 465, 234 P.2d 34, 29 A.L.R.2d 485. 


The plaintiff having failed to sustain his burden of proof either 
of negligence or causation, it was proper for the trial court to direct 
a verdict in favor of the defendants. Bradford v. Mutual Benefit 
Health and Accident Ass’n, (Mun. Ct. of App. D.C., 1960) 159 A.2d 
870: Quick v. Thurston, (1961) 110 U.S. App. D.C. 169; Morse v. 
Moretti, U.S. App. D.C., decided 1/25/68. | 


V. 


THE COURT DID NOT ERR IN REFUSING TO ADMIT INTO 
EVIDENCE PLAINTIFF’S EXHIBITS 3, 7, 8 AND 9 


Counsel for plaintiffs says on page 8 of his Brief that the 
reason he wished to introduce these exhibits into evidence was 
because they contained “express directions governing the securing of 
a written consent for surgery, and from the guardian, if the patient 
were a minor. Said by-laws also governed the course of action to be 
taken in cases on non-emergency.” 


The defendant, Washington Hospital Center. pointed out in 
Argument II, supra, that the law has already established what form 


a legally sufficient consent may be given in. There must be a con- 


sent, but there is no requirement that it be given in writing. There- 
fore, the by-laws, if introduced. would only show that the Hospital 
adopted a higher standard than that imposed upon it by law. This 

higher standard does not add one cubit to the validity or invalidity 
of such consent, but merely makes it more susceptible of proof. It 
is respectfully suggested that the defendant Hospital should not be 

penalized for attempting to set a higher standard for itself where 
there is no showing that they fell below the duty imposed upon it 

by law. 


The plaintiff also made no attempt to show what the standard 
was generally with regard to written consents in area hospitals. This 
defendant may and should adopt higher standards as its own, but 
under cases decided by this Court. it is to be judged by the stand- 
ards prevailing in the District. Garfield Memorial Hospital v. Mar- 
shall, 92 U.S. App. D.C. 234, 204 F.2d 721 (1953): Alden v. Provi- 
dence Hospital, 127 U.S. App. D.C. 214, 382 F.2d 163 (1967). 
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VI. 


THE MANNER OF CONDUCTING THE VOIR DIRE IS WLTSEN 
THE DISCRETION OF THE COURT 


! 

The Federal Rules pertaining to the examination of jurors, 
which are substantially identical in civil and criminal cases, leave it 
to the discretion of the Court whether the voir dire shall be 
entrusted to counsel or conducted by the Court, and provide 1 that in 
the latter event “the Court shall permit the parties or their attorneys 
to supplement the examination by such further inquiry as it deems 
proper or shall itself submit to the prospective jurors such additional 
questions of the parties or their attorneys as it deems proper.” 
Federal Rules of Civil Procedure, Rule 47(a). Federal Rules of 
Crim. Procedure, Rule 24(a). (Emphasis supplied.) 


It is the duty of the trial judge on the impanelment of a jury 
to assure himself as to their qualifications. It is within his own dis- 
cretion to decide how the voir dire is to be conducted and the exer- 
cise of this discretion will not constitute reversible error: unless 
clearly abused, and where it appears that harmful prejudice has been 
caused thereby. 31 Am. Jur. Jury § 138. Williams v. United States, 
46 F.2d 731, 732-733 (1931); Connors v. United States, 158 U.S. 
408, 413 (1895). 


In the instant case, plaintiff has shown neither an abuse of 
discretion by the trial judge, nor any harmful prejudice resulting 
thereby. | 
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VII. 


CONTROL OF PRESENCE OF WITNESSES DURING THE TAKING 
OF OTHER TESTIMONY IS A MATTER WITHIN THE DISCRETION 
OF THE TRIAL COURT 


It is generally recognized that a court has a right in the trial of 
a case to exclude witnesses from the courtroom. “.. . the great 
majority of jurisdictions follow the early English rule that exclusion, 
separation, sequestration of witnesses, or ‘putting witnesses under 
the rule,’ as the procedure is variously termed is a matter not of 
right, but of discretion on the part of the trial court.” 53 Am. Jur. 
Trial § 31. 


“This discretion is not subject to review except in case of 
manifest abuse and prejudice to the party complaining. 4 C.J. 826, 
Sec. 2802." Coonnan v. Baltimore & O. R. Co., 25 F. Supp. 834. 
(1938) 


Not only does plaintiff not allege harmful prejudice to his case 
because of the exclusion of Mrs. Canterbury from the courtroom 
after her testimony was given. but counsel for plaintiff acquiesced to 
her being so excluded. (Tr. 512. $14. 381) 


CONCLUSION 


The cause of action asserted by Mr. Canterbury was for an 
unauthorized operation. Such claim, if proved to be true, is a 
battery. The District of Columbia Statute of Limitations for assault 
and battery,is one year. This claim was barred by the Statute, 
which had already run at the time this suit was filed. 
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Even if this suit were considered to be one for negligence 
rather than a battery so that the longer Statute of Limitations could 
be applied, Mr. Canterbury did not carry his burden of proof either 
as to negligence or causation against the defendant, Washington 
Hospital Center. ! 
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